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PURCHASE AND SALE AGREEMENT B0 KK |

This Purchase and Sale Agreement (this “Agreement”) is made and entered into by and
between BUFFALO BAYOU PARTNERSHIP LLP, a Texas non-profit corporation
(“Seller”), and the CITY OF HOUSTON, TEXAS, a municipal corporation situated in Harris,
Fort Bend, and Montgomery Counties, Texas (“Purchaser”). Seller and Purchaser shall
sometimes hereinafter collectively be referred to as the “parties” and each as a “party.”

WHEREAS, pursuant to Ordinance No. 2022-716 dated September 28, 2022, the City
Council of the City of Houston, Texas (“Council”) approved the execution of that certain
Development, Construction, Operations, Maintenance and Concession Agreement (the “Tri-
Party Agreement”) by and between Seller as BBP therein, Buyer as City therein and Harris
County, Texas, a body corporate and public under the laws of the State of Texas (“County™);
and

WHEREAS, The Tri-Party Agreement details the performance, development,
construction, operational and funding requirements as well as procedures that govern 20
individual projects spread over a 4-mile long distance along Buffalo Bayou (the “Buffalo
Bayou Redevelopment”); and

WHEREAS, the City now desires fo enter into this Agreement for the purpose of
purchasing the land more specifically described on Exhibit “A” attached hereto which will
ultimately be used for the project identified on Exhibit “A1” of the Tri-Party Agreement and
in the Scope of Work aitached as Exhibit C hereto in order to mitigate and lessen the risk and
impacts of flooding through the development of underground storm drainage and through
utilizing design engineering technology which will create drainage systems that can sustain a
100-year storm; and

WHEREAS, the funding for the Purchase Price as defined herein is being provided to
the City pursuant to the Community Development Block Grant-Mitigation (“CDBG-MIT”)
Program awarded by the United States Department of Housing and Urban Development
(“HUD™) under the Further Additional Supplemental Appropriations for Disaster Relief
Requirements Act, 2018 (Public Law 115-23, approved February 9, 2018), and the
requirements published by HUD under 84 Fed. Reg. 45838. The City acting pursuant to
Ordinance No, 2020-137 passed February 19, 2020 by City Council, entered into a grant
agreement dated May 5, 2021 with the United States Department of Housing and Urban
Development (“ITUD”) for a grant in the amount of $61,884,000.00, a portion of which was
allocated to this involuntary acquisition;

AGREEMENT:

Seller and Purchaser hereby agree as follows:

1. Sale and Purchase. Seller agrees to sell and convey to Purchaser, and Purchaser
agrees to purchase and accept from Seller, for the Purchase Price (as hereinafter defined) and
subject to terms and conditions herein set forth, the tracts described on Exhibit A attached (the

“Property™):

The Property shall be conveyed to Purchaser at Closing (as hereinafter defined) free and clear
of all liens, claims, non-exclusive or exclusive to the Property and encumbrances whatsoever,
except for the Permitted Encumbrances, if any, (as hereinafter defined).




2. Purchase Price. The price (“Purchase Price”) for which Seller agrees to sell
and convey the Property to Purchaser, and which Purchaser agrees to pay to Seller, subject to
the terms hereof, is ONE MILLION FOUR HUNDRED SIXTY EIGHT THOUSAND
"fI‘HI}EE HUNDRED TWENTY NINE AND NO/100 ($1,468,329.00) plus associated costs
or closing.

Purchaser shail pay the Purchase Price to Seller in immediately available funds on the Closing
Date {as hereinafter defined), subject to any adjustments provided for in this Agreement.

3. Seller’s Representations, Warranties and Covenants. Scller hereby
represents and warrants to, and covenants with Purchaser that:

a. Selfer will have as of the Closing Date good and indefeasible title in fee
simple to the Property, subject only to the Permitted Encumbrances, if any, and fiee and clear
of all liens, and the authority to convey the Property to Purchaser,

b. As of the Closing Date, there will be no leases, franchises, licenses,
occupancy agreements, or other agreements demising space in, providing for the use or
occupancy of, or otherwise similarly affecting or relating to the Property other than have been
disclosed in writing to Purchaser;

C. There are no, and as of the Closing Date, there will be no actions, suits,
claims, assessments, or proceedings pending or, to the actual knowledge of Seller, threatened
that could materially adversely affect the ownership, operation, or maintenance of the Seller’s
underlying property or Seller’s ability to convey the Property,;

d. Seller shall use good faith efforts to promptly notify, in writing,
Purchaser of any material change with respect to the Property, or the Seller’s underlying
property, in general;

€. From the date hereof until the Closing Date, Seller shall:

(i) maintain and operate the Property in a good and business-like
manner in accordance with good and prudent business practices, and not commit or consent to
be committed any waste to the Property;

(i) not enter info any agreement (other than an agreement with
Purchaser) or instrument or take any action that would constitute an encumbrance of the
Property, that would bind Purchaser or the Property after the Closing Date, or that would be
outside the normal scope of maintaining and operating the Property, without the prior written
consent of Purchaser; and

(i)  afford Purchaser and its representatives the continuing right to
inspect and perform tests on the Property at reasonable hours and upon reasonable notice, and
provide for inspection to Purchaser any and all existing casement documents or agreements to
use the Property;

f. All bills and other payments due from Seller with respect to the
ownership, operation, and maintenance of the Property have been (or by the Closing Date will
be) paid by Seller and no liens or other claims for the same have been (or by the Closing Date
will be) filed or asserted against any part of the Property;

g. Seller has full right, power and authority to execute, deliver, and perform
this Agreement without obtaining any consents or approvals from, or the taking of any other
actions with respect to, any third parties, and this Agreement, when executed and delivered by




Seller and Purchaser, will constitute the valid and binding agreement of Seller, enforceable
against Seller in accordance with its terms;

h. Seller is not a “foreign person” (as defined in Internal Revenue Code
Section 1445(f) (3) and the regulations issued thereunder);

i Seller is not “debarred” as cited on federal and state debarment lists in
accordance with 24 C.F.R. Section 570.609 or other applicable law;

. Seller is not in default of, or the subject if any negative collection actions
relating to, any financial obligation fo the City of Houston, Texas, any other public agency or
private lender;

k. Seller does not discriminate based on ethnicity, race, color, creed,
religion, gender, national origin, age, disability, marital status, sexual orientation, gender
identity, or Veteran’s discharge status; and

1. Seller (i) is not in receivership or dissolution, (ii) has not made any
assignment for the benefit of creditors, (iii) has not admitted in writing their inability to pay
their debts as they mature, (iv) has not been adjudicated a bankrupt, (v) has not filed a petition
in voluntary bankruptcy, a petition or answer seeking reorganization, or an arrangement with
creditors under the federal bankruptey law, or any other similar law or statute of the United
States or any state, or (vi) does not have any such petition deseribed in (v) filed against Seller.

4, Purchaser’s Representations, Warranties, and Covenants. Purchaser hereby
represents and warrants to, and covenants with, Seller that Purchaser has full right, power, and
authority to execute, deliver, and perform this Agreement, subject to approval of this
Agreement by the City Council of the City of Houston, Texas, the signature of the Mayor and
the countersignature of the City Controlier of the City of Houston, Texas, on this Agreement,
but otherwise without obtaining any consents or approvals from, or the taking of any other
actions with respect to, any third parties. This Agreement, when executed and delivered by
Seller and Purchaser, in the manner and subject to the approvals described above, will
constitute the valid and binding agreement of Purchaser, enforceable against Purchaser in
accordance with its terms.

5. Feasibility Period.

a, The Effective Date of this Agreement shall be the date that this
Agreement is countersigned by the City Controller of the City of Houston, Texas (the
“Effective Date”). Within 30 days following the Effective Date, Purchaser shall deposit
$100.00 (the “Independent Consideration™), in escrow with Title Company (the “Title
Company™). At Closing, the Independent Consideration shall be applied to the Purchase Price.
In the event the Closing does not occur, for any reason, the Independent Consideration shall be
nonrefundable to Purchaser and shall be paid to Seller.

b. Within 10 days following the Effective Date, Seller shall provide the
following items to Purchaser: (1) copies of all tax bills and government assessments relating to
the Property for the past 2 years, if any; (2) copies of all documents, if any, indicating
compliance or noncompliance with all governmental entities with jurisdiction of any sort over
the Property if same are in Seller’s possession; (3) any soil, engineering and environmental
reports in Seller’s possession and copies of any contracts not cancelable in thirty (30) days,
(Note: Buyer has reviewed and accepted the Seller’s environmental reports, If Buyer obtains
additional independent third party testing, Buyer and Buyer’s agents, employees, consultants,
and contractors who enter the Property, shall not allow any liens, judgments or other
encumbrances to be filed or recorded against the Property, and Buyer shall promptly discharge
or cause the discharge of record any such liens or encumbrances that are so filed or recorded




(including, without limitation, liens for service, labor or materials furnished. A third party or
parties who provides such additional testing must also furnish insurance satisfactory to Seller
for protection from any damage or injury to persons or property, arising out of, connected with,
or resulting from such testing.

c. Commencing on the Effective Date and ending on the Closing Date
(which time period may be shortened by Purchaser at its option), Purchaser shall have a period
(the “Feasibility Period”) during which Purchaser may obtain a survey (the “Survey”), a title
commitment (the “Title Commitment”) and a Tax Certificate. At the end of the Feasibility
Period, Purchaser shall notify Seller in writing if Purchaser desires to terminate this Agreement.
If Purchaser does not so notify Seller, Purchaser shall be deemed to have elected to proceed to
Closing, subject to the terms hereof.

d. Reserved.

e. Purchaser shall have until the end of the Feasibility Period to examine
the Title Commitment and the Survey, and to specify to Seller those items affecting the
Property and/or the Seller’s underlying property that Purchaser finds objectionable (the
“Encumbrances”). Items shown in the Title Commitment or Survey and not objected to by
Purchaser in its written objections within such period shall be deemed items that Purchaser will
accept title subject to (the “Permitted Encumbrances”). The Title Company shall deliver on the
Closing Date an amended Title Commitment reflecting the cure of the Encumbrances. Any
liens affecting the Property shail be Encumbrances, whether or not so specified in any notice
by Purchaser, and Seller shall cause the same to be released at or prior to Closing.

f. If Selier fails or is unwilling to cause all of the Encumbrances to be
removed or cured by the Closing Date, or if the Title Commitment or Survey indicates that
Seller does not own indefeasible fee simple title to the underlying property, Purchaser shall
have the following rights, as its sole and exclusive remedies;

(i) to terminate this Agreement by giving Seller written notice
thereof, in which event the Earest Money (as hereinafier defined), save and except the
Independent Consideration, shall be returned to Purchaser, and neither party shall have any
further rights, duties, or obligations hereunder; or

(i)  to elect to waive the Encumbrances not so removed or cured and
close the purchase and sale contemplated by this Agreement without any reduction in the
Purchase Price in accordance with the remaining terms and provisions, whereupon the
Encumbrances not so removed or cured shall become Permitted Encumbrances, to be treated
in the manner provided herein for Permitted Encumbrances.

6. As-Is, Where-Is. Purchaser and its representatives, prior to the date of Closing,
will have been afforded the opportunity to make such inspections of the Property and matters
related thereto as Purchaser and its representatives’ desire. Purchaser acknowledges and agrees
that the Property are to be sold and accepted by Purchaser in an “as-is” condition, with all faults
except for (a) Seller’s representations, warranties and covenants set forth in Section 3, and (b)
the warranty of title in the Deed referred to in Section 8(b)(i).

7. Reserved.
8. Closing, The consummation by the parties of the transaction contemplated by

this Agreement is herein called the “Closing.” Closing shall take place on or before the
expiration of thirty (30) days after the Effective Date, with the exact time and date (the “Closing
Date”) of Closing to be specified in a written notice from Purchaser to Seller at least seven (7)
days in advance of such date. The time, date or location of Closing may be modified by
agreement of the parties.



At the Closing, the following (which are mutually concurrent conditions) shall occur:

a. Purchaser, at its sole cost and expense, shall deliver or cause to be
delivered to Seller, through the Title Company:

(i) The balance due for the Purchase Price, adjusted as provided for
herein, such amount to be paid in immediately available funds;

(i)  Evidence satisfactory to Seller and the Title Company that the
person executing the Closing documents on behalf of Purchaser has full right, power, and
authority to do so; and

(iii)  Such other instruments duly executed by Purchaser as are
customarily executed in Harris County, Texas to effectuate the conveyance of fee simple title
to land similar to the Property, as may be reasonably required by the Title Company.

(iv)  Purchaser shall pay, in addition to any other costs to be paid by
Purchaser as provided elsewhere herein: (1) the Owner’s Policy of Title Insurance premium
for basic coverage; (2) the title insurance premium for area and boundary deletion, if required
by Purchaser; (3) any costs of Purchaser’s inspection, evaluation or remediation of the Fee
Parcel; (4) cost to record the Deed; and (5) Purchaser’s own attorneys’ fees.

b. Seller, at its sole cost and expense, shall deliver or cause to be delivered
to Purchaser, through the Title Company, the following:

1)) Deed in the form and substance substantially equivalent to the
form shown on Exhibit “B” attached hereto and incorporated herein, fully executed and
acknowledged by Seller, conveying to Purchaser Property over, under and upon the Property;

(i)  Evidence satisfactory to Purchaser and the Title Company that
the person executing the Closing documents on behalf of Seller has full right, power, and
authority to do so;

(iii)  An executed and acknowledged affidavit that Seller is not a
“foreign person” as described in Section 3.1, herein;

(iv) A certificate, executed and sworn to by Seller, confirming that
there are no unpaid bills, claims, debis, or liens relating to the Property arising through or under
Seller as of the Closing Date that would adversely affect Purchaser’s use and enjoyment of the

Property;

(v)  Such other instruments duly executed by Seller as are
customarily executed in Harris County, Texas to effectuate the conveyance of fee simple title
to land similar to the Property, as may be reasonably required by the Title Company with the
effect that, after the Closing, Purchaser will have succeeded to all of the Property rights and
interests related to the Property,

(vi)  Seller shall pay, in addition to any other costs to be paid by Seller
as provided elsewhere herein: Seller’s own attorneys’ fees, and any escrow fees and delivery
fees charged by the Title Company, and any other routine closing fees, shall be allocated
equally between Seller and Purchaser.

9. Notices. Any notice provided or permitted to be given under this Agreement
must be in writing and may be served by depositing same with the United States Postal Service,
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addressed to the party to be notified, postage prepaid and in registered or certified form, with
return receipt requested, or by deposit with Federal Express for overnight delivery, or other
reputable overnight courier, facsimile (with retained receipt) or email (with refained receipt).
Notice given as aforesaid shall be effective on the date actually received at the address to which
such notice was sent, or if delivery is refused or not accepted, such notice shail be effective on
the date of such refusal or failure to accept delivery. Notice given in any other manner shall
be effective only upon receipt by the party to whom it is addressed. For purposes of notice, the
addresses of the parties shall be as follows:

If to Seller, to: BUFFALO BAYOU PARTNERSHIP LLP
1019 Commerce Street, Suite 200
Houston, Texas 77002
Attn: Ann Olsen

With a Copy to: Wilson Cribbs + Goren
1233 W Loop South, Suite 800
Houston, Texas 77027
Attention; Cynthia S. Olsen

If to Purchaser, to:  City of Houston, Texas
Housing and Community Development
Attention: Director
2100 Travis, 9 Floor
Houston, 1TX 77002

Bither party may change its address to another location in the continental United States,
upon five (5) days prior written notice to the other given in the manner provided above.

10.  Seller and Purchaser have not engaged a broker or agent in connection with the
negotiation or execution of this Agreement. In the event any agent or broker shall make a claim
against Seller and Purchaser for a commission or fee, the party allegedly engaging, hiring or
retaining such broker or agent shall be responsible for payment thereof.

11.  Assignment, Neither Seller nor Purchaser may assign this Agreement or any
right or interest hereunder without the prior written consent of the other party, which will not
be unreasonably withheld. Subject to the foregoing, this Agreement shall inure to the benefit
of and be binding on the parties hereto and their respective heirs, legal representatives,
successors and permitted assigns.

12. Governing Law: Enforcement.

a. This Agreement shall be governed and construed in accordance with the
laws of the State of Texas and is further subject to all terms and provisions of the Charter and
Code of Ordinances of the City of Houston, Texas. Any action brought to enforce or interpret
this Agreement shall be brought in the court of appropriate jurisdiction in Houston, Harris
County, Texas.

b. Should any provision of this Agreement require judicial interpretation,
Seller and Purchaser hereby agree and stipulate that the court interpreting or considering the
same shall not apply the presumption that the terms hereof shall be more strictly construed
against a party by reason of any rule or conclusion that a document should be construed more
strictly against the party who prepared the same, it being agreed that all parties hereto have
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participated in the preparation of this Agreement and that each party had full opportunity to
consult legal counsel of its choice before the execution of this Agreement.

c. Purchaser’s attorney or its designee (the “City Attorney™) shall have the
right to enforce all legal rights and obligations under this Agreement without further
authorization from other City officials, and Seller covenants to provide the City Attorney with
all documents and records that the City Attorney reasonably deems necessary to assist in
determining Seller’s compliance with this Agreement, with the exception of those documents
made confidential by federal or State law or regulation.

13, Remedies,

a. If Purchaser fails or is unable to perform its obligations pursuant to this
Agreement for any reason other than Purchaser’s termination hereof pursuant to a right granted
to Purchaser in this Agreement to do so, or breach by Seller of their representations, wartanties
or agreements hereunder, then Seller, as its sole and exclusive remedy, shall have the right to
terminate this Agreement by giving Purchaser written notice thereof, in which event neither
party hereto shall have any further rights, duties, or obligations hereunder, and the Title
Company shall deliver the Earnest Money and interest thereon to Seller as liquidated damages
(and not as penalty) for the breach by Purchaser (Seller and Purchaser hereby acknowledging
that the amount of damages resulting from a breach of this Agreement by Purchaser would be
difficult or impossible to accurately ascertain).

b. If Seller fails or is unable to perform any of its obligations or agreements
hereunder, either prior to or at Closing, or if any of Seller’s representations or warranties made
hereunder, or any of the information furnished by Seller pursuant hereto, should be either false
or misleading in any material respect, Purchaser shall have the right and option, as its sole and
exclusive remedies, to:

(i) terminate this Agreement by giving Seller written notice thercof,
in which event neither party hereto shall have any further rights, duties, or obligations
hereunder, and the Title Company shall deliver the Earnest Money and all interest thereon, save
and except the Independent Consideration to be delivered to Seller, to Purchaser; or

(i)  enforce specific performance of the obligations of Seller to
convey the Property to Purchaser pursuant to the terms hereof and to perform its other
obligations hereunder, provided that, in the event that Purchaser seeks specific performance,
an action seeking such remedy must be filed within six (6) months of Seller’s default or alleged
default, or the same shall be deemed barred and Purchaser’s sole remedy shall be as set forth
in (i) above.

14.  Damage or Taking Prior to Closing. Prior to Closing, risk of loss with regard
to the Property shall be borne by Seller. If; prior to Closing, the Property, or any portion thereof,
are materially damaged or becomes subject to a taking (other than by the Purchaser) by virtue
of eminent domain, Purchaser shall have the option, which must be exercised by it within 15
business days (and the Closing will be automatically extended, if necessary, to provide
Purchaser with such 15 business day period) after its receipt of written notice from Seller
advising of such damage or taking (which Seller hereby agrees to give), to terminate this
Agreement or to proceed with the Closing. If Purchaser elects to terminate this Agreement, all
rights, duties, obligations, and liabilities created hereunder shall cease, and the Earnest Money
and any interest thereon, save and except the Independent Consideration to be delivered to
Seller, shall be returned to Purchaser. If Purchaser elects to proceed with the Closing, all rights,
duties, obligations, and liabilities created hereunder shall continue, and (a) Purchaser shall be
entitled to any and all insurance proceeds or condemnation awards payable as a result of such
damage or taking, and (b) Sellers shall assign to Purchaser at Closing all of Seller’s rights to
such proceeds or awards.



15.  Entire Agreement, This Agreement is the entire agreement between Seller and
Purchaser concerning the sale of the Property and no modification thercof or subsequent
agreement relative to the subject matter hereof shall be binding on eithex party unless in writing
and signed by both parties.

16.  Exhibits. Attached hereto and incorporated herein by this reference for all
purposes is the following exhibit:

Exhibit “A” THE PROPERTY

Exhibit “B” DEED

Exhibit “C” SCOPE OF WORK

Exhibit “D” TEXAS DISCLOSURES
Exhibit “E” APPLICABLE LAW
Exhibit “F”? FEDERAL REGULATIONS

17.  Confidentiality. Scller and Purchaser agree to use their best efforts to keep
confidential price, terms, condition, and all other information that is a part of this transaction,
Seller and Purchaser agree that they will disclose such matters only to such third parties as may
be necessary to carry out usual and customary activities related to the transaction.
Notwithstanding the foregoing, both parties acknowledge that the terms of this transaction may
become known to the public when the matter is considered by the Houston City Couneil, or
pursuant to a request under the Texas Public Information Act.

18. Miscellaneous.

a. The captions used herein are for convenience only and do not limit or
amplify the provisions hereof.

b. Each and every agreement contained in this Agreement is, and shall be
construed as, a separate and independent agreement. If any provision of this Agreement should
be held to be invalid or unenforceable, the validity and enforceability of the remaining
provisions of this Agreement shall not be affected thereby.

c. The obligations of the Agreement that cannot be performed before
termination of this Agreement, or before Closing, will survive termination of this Agreement
or Closing, and the legal doctrine of merger will not apply to these matters. However, if there
is any express conflict between the closing documents provided pursnant fo Section 8
hereinabove and this Agreement, the closing documents will control.

d. Time is of the essence in this Agreement.

€. If this Agreement is executed in multiple counterparts, all counterparts
taken together will constitute this Agreement.

f. Following the execution of this Agreement by Purchaser through its
Mayor and countersigned by the City of Houston Controller, the Assistant Director, General
Services Department, City of Houston, Texas or his designee, shall have the authority to act on
the behalf of Purchaser in making extensions to the Closing Date or to make other
modifications to this Agreement for the purposes of enabling the achievement of the
Purchaser’s objectives to acquire the Property from Seller.

19.  Signature Authority. The Parties have executed this Agreement in multiple
copies, each of which is an original. Each person signing this Agreement represents and
warrants that he or she is duly authorized and has legal capacity to execute and deliver this




o
'

Agreement. Bach Party represents and warrants to the other that the execution and delivery of
this Agreement and the performance of such Party’s obligations hereunder have been duly
authorized and that the Agreement is a valid and legal agreement binding on such Party and
enforceable in accordance with its terms.

20. Involuntary Acquisitions Program. Seller acknowledges the following:

a. Purchaser is interested in acquiring the Property with Community
Development Block Grant Mitigation (CDBG-MIT) funds for
construction of neighborhood infrastructure project, as defined in
Exhibit C, Scope of Work.

b. The acquisition of the Property with CDBG-MIT funds is subject to
the requirements of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (‘URA™) (42 US.C.
4601-4655), as applicable.

21. Seller and City recognize that this Agreement must be in compliance with all
applicable rules, regulations and orders issued by HUD prior to the execution of this Agreement
and that such compliance is a condition of the federal financial assistance provided for this
project. Federal regulations, as published in 24 C.F.R. Part 570, the State of Texas CDBG
Housing Rules, as published in 10 Tex. Admin. Code Part 1; and other related administrative
rules and regulations issued by the Federal Government or State of Texas, including but not
limited to the Applicable Law attached as Exhibit “E” and the CDBG-MIT Main Notice
attached as Exhibit “F” hereto, that are applicable to local flood Mitigation projects funded
under the CBDG-MIT Program are hereby included or incorporated in this Agreement and sub-
agreements, as applicable.

Furthermore, BBP has been notified that the information related to the development, its
operations and ifs residents are covered under Chapter 552, Texas Government Code, the Texas
Public Information Act, unless a valid exception exists, and Chapter 2306 of the Texas
Government Code

22, Texas Disclosures. Seller hereby makes the required notices and disclosures
attached hereto as Exhibit D to Purchaser.

[Execution pages follow]




EXECUTED IN MULTIPLE ORIGINAL COUNTERPARTS, each of which shall
be an original, which together shall constitute but one and the same instrument, effective as of
the date of countersignature by Purchaser’s City Controller.

SELLER:

BUFFALQO BAYOU PARTNERSHIP LLP, a

foreign limited liabilim
By QJW

Anne Olsen, President




PURCHASER:
CITY OF HOUSTON, TEXAS

I A

Sylvester Rurner
Mayor

ATTEST:

APPROVED AND RECOMMENDED: COUNTERSIGNED

Keth ). oy

Keith W. Bynam
Director, Housing and Community
Development

Countersignature Date:

[a:5025

APPROVED AS TO FORM:;

Senior Assistant City Attorney I
Daniell Davis

Llfjjf—é)lé% AS , 2023

An original, fully executed copy of this Agreement has been received by the Title Company,
and by execution hereof the Title Company hereby covenants and agrees to be bound by the
terms of this Agreement to the extent permissible, without violation of Procedural Rule 35, as
promulgated by the Texas State Board of Insurance.

By:
Name:
Title:
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Exhibit A
THE PROPERTY - LEGAL DESCRIPTION

Tract One:

Being a tract or parcel containing 0.7491 acre (32,631 square feet) of land situated in the S.M.
Williams Survey, Abstract No. 87, Harris County, Texas; being all of that certain called 0.76 acre
tract conveyed to the San Antonio and Aransas Pass Railway Company as recorded in Voluime
825, Page 641, of the Harris County Deed Records (H.C.D.R.), that lies between the east right-
of-way (R.O.W.) line of North Milby Street and the west R.0.W. line of North Drennan Street;
said 0.7491 acre tract being more particularly described as follows (Bearings described herein
are referenced to the Texas Coordinate System, South Central Zone No. 4204 (NAD83)):

BEGINNING at a 5/8-inch iron rod with cap stamped "Terra Surveying" found in the easterly
R.O.W. line of North Milby Street (called 40-feet wide) as delincated on Merkels 2nd Addition
recorded in Volume 3, Page 257, of the Minutes of the 55th District Court of Hairis County,
Texas, and shown on the City of Houston Drawing No. 133A, said iron rod marking the
northwesterly corner of that certain called 2.557 acre tract as recorded under Harris County
Clerk's File (H.C.C.F.) No(s). 20110372702 and X707983, said iron rod also marking the
southwesterly corner of said called 0.76 acre tract and the herein described tract, from which a
found 1/2-inch iron rod bears South 64°56'55" East, 0.63 feet;

THENCE North 31°32'00" East, along said easterly R.0.W. Line of North Milby Street and along
the westerly line of said called 0.76 acre tract, a distance of 50.03 feet to a 5/8-inch iron rod with
cap stamped "Terra Surveying" set in the southerly line of that certain called 19.069 acre tract
conveyed to the City of Houston for Tony Marron Park as recorded under H.C.C.F. No.
K919723, said iron rod marking the intersection of said casterly R.O.W. line of North Milby
Street with the northerly R,0.W. line of Foley Street as delineated on said Merkels 2nd Addition
and marking the northwesterly corner of said called 0.76 acre tract and the herein described tract;

THENCE South 58°05'33" East, along the southerly line of said called 19.069 acre tract and along
the northerly line of said called 0.76 acre tract, a distance of 426.31 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying" set marking the beginning of a curve fo the left;

THENCE Easterly, continuing along the southerly line of said called 19.069 acre tract and along
the northerly line of said called 0.76 acre tract, a distance of 224.27 feet along the arc of said
curve to the left, having a radius of 1,707.20 feet, a central angle of 07°31'29", and a chord which
bears South 61°51'16" East, 224.11 feetto a

5/8-inch iron rod with cap stamped "Terra Surveying" set in the westerly R.O.W. line of North
Drennan Street (called 40-feet wide as shown on the City of Houston Drawing No. 29591-001
and by the plat of Seven Hundred Twenty Three North Drennan recorded at Film Code No.
567045 Harris County Map Records), the portion of Drennan Strect located further to the south
of this location having been dedicated as a 45-foot wide Street by the Drennan Strect Addition
recorded in Volume 520, Page 250, H.C.D.R. and marked by Centerline Reference rods to the
south of Crites Street, (no such rods wete found), said 5/8-inch iron rod marking the southeast
corner of said called 19.069 acre tract and marking the northeasterly corner of said called 0.76
acre tract and the herein described tract;



THENCE South 32°29'09" West, along the westerly R.0.W. line of North Drennan Street and
along the casterly line of said called 0.76 acre tract, a distance of 51.45 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying" set marking the northeasterly corner of a called 2.562 acre
tract of land as recorded under H.C.C.F. No. 20100100285 and marking the southeasterly corner
of said called 0.76 acre tract and the herein described tract;

THENCE Westetly, along the northerly line of said called 2.562 acre tract and along the
southerly line of said called 0.76 acre tract, a distance of 227.00 feet along the arc of a curve to
the right, having a radius of 1,757.70 feet, a central angle of 07°23'58", and a chord which bears
North 61°26'56" West, 226.84 feet to a nail in concrete found marking the northwesterly corner
of said called 2.562 acre tract and marking the northeasterly comer of the aforesaid called 2.557
acre tract and marking the end of said curve;

THENCE North 58°05'33" West, along the northerly line of said called 2.562 acre tract and along
the southerly line of said called 0.76 acre tract, a distance of 422.65 feet to the POINT OF
BEGINNING and containing 0,7491 acre (32,631 square feet) of land.

Tract Two:

Being a tract or parcel containing 0.9289 acre (40,465 square feet) of land situated in the 5.M.
Williams Survey, Abstract No. 87, Harris County, Texas; being out of and a portion of the
remainder of that certain called 2.13 acre tract conveyed to the San Antonio and Aransas Pass
Railway Company as recorded in Volume 863, Page 680, of the Harris County Deed Records
(H.C.D.R.); and being the remainder of that certain called 0.552 acre tract conveyed to the San
Antonio and Aransas Pass Railway Company as recorded in Volume 864, Page 531 and Volume
868, Page 61, H.C.D.R,; said 0.9289 acre tract being more particularly described as follows
(Bearings described herein are referenced to the Texas Coordinate System, South Central Zone
No. 4204 (NAD83)):

BEGINNING at a 5/8-inch iron rod with cap stamped "Terra Surveying” set in the easterly
right-of-way (R.O.W.) line of North Drennan Street (called 40-feet wide as shown on the City
of Houston Drawing No. 29591-001 and by the plat of Seven Hundred Twenty Three North
Drennan recorded at Film Code No. 567045, Harris County Map Records), the portion of
Drennan Street located further to the south of this location having been dedicated as a 45-foot
wide Street by the Drennan Street Addition recorded in Volume 520, Page 250,

H.C.D.R. and marked by Centerline Reference rods to the south of Crites Street. (no such rods
were found), said iron rod being 25-feet northerly of the centerline of the existing fracks and
marking the southwesterly corner of that certain called 1.7172 acre tract as recorded under Harris
County Clerk’s File (H.C.C.F.) No(s). 20070524821 and 20091 143611 and marking the
northwesterly corner of the remainder of said called 2.13 acre tract and the herein desctibed tract,
from which the intersection of said easterly R,Q0.W. line of Dremnan Street with the southerly
R.O.W. line of Drennan Street bears North 32°29'09" East, 105.47 feet;

THENCE, South 71°08'38" East, along the southerly line of said called 1.7172 acre tract and the
northerly line of the remainder of said called 2.13 acre tract, a distance of 567.77 feet (called
565.86 feet under H.C.C.F. No.

20090043611) to a 5/8-inch iron rod with cap stamped "Terra Surveying” set marking the



beginning of a curve to the left;

THENCE, Easterly, continuing along the southerly line of said called 1.7172 acre tract and the
northerly line of the remainder of said called 2.13 acre tract and the northerly line of the
remainder of the aforesaid called 0.552 acre tract, a distance of 239.25 feet along the arc of said
curve to the left, having a radius of 701.76 feet, a central angle of 19°32'00", and a chord which
bears South 82°33'47" East, 238.09 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set in the southerly line of an 11.396 actes surveyed out of a called 13.3774 acre tract
recorded under H.C.C.F. No. 8265443 and marking an angle point of the herein deseribed tract,
from which a 5/8-inch iron rod with "Prejean” cap found marking the southwesterly corner of
said called 13.3774 acre tract bears Noxth 57°22'15" West, 209.05 feet;

THENCE South 57°22'15" East, along the southerly line of said 11.396 acres and the southerly
line of said called 13.3774 acre tract, a distance of 3.39 feet to a 5/8-inch iron rod with cap
stamped "Terra Surveying" set marking an angle point in the southely line of said called
13.3774 acre tract;

THENCE South 33°08'58" West, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13.3774 acre tract and along the easterly line of said 0.552 acre tract,
a distance of 58.57 feet to a

5/8-inch iron rod with cap stamped "Terra Surveying" set marking the southwesterly corner of said
11.396 acres and said called 13.3774 acre tract and marking the southeasterly corner of the
remainder of said called 0.552 acre tract and the herein described tract;

THENCE Westetly, along the southerly line of said called 0.552 acre tract and the southerly line
of the remainder of said called 2.13 acre tract, a distance of 236.00 feet along the arc of a curve
to the right, having a radius of

741,78 feet, a central angle of 18°13'44", and a chord which bears North 80°50'19" West, 235.01
feet to a cut "X" in concrete set matking the end of said curve;

THENCE, North 71°08'38" West, continuing along the southerly line of the remainder of said
called 2.13 acre tract, a distance of 570.45 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set in the aforesaid easterly R.O.W. line of Drennan Street and marking the
southwesterly comer of the herein described tract;

THENCE North 32°29'09" East, along the easterly R.O.W. line of Drennan Street, a distance of
51 45 feet to the POINT OF BEGINNING and containing 0.9289 acre (40,465 squate feet) of land.

Tract Three:

Being a tract or parcel containing 0.8540 acre (37,199 square feet) of land situated in the S.M.
Williams Survey, Abstract No. 87, Harris County, Texas; being out of and a portion of that certain
11.396 acres surveyed out of a called 13.3774 acre tract conveyed to CG 233, Inc. by deed recorded
under Harris County Clerk's File (H.C.C.F.) No. 8265443; being all of that certain calied nine-
tenths (9/10) of an acre conveyed to The San Antonio and Aransas Pass Railway Company as
recorded in Volume 825, Page 642, of the Harris County Deed Records (H.C.D.R.); and being all
of that certain called 875 square foot tract conveyed to Texas & New Orleans Railroad Company




[

as recorded in Volume 979, Page 720, H.C.D.R.; said 0.8540 acre tract being more particularly
described as follows (Bearings described herein are referenced to the Texas Coordinate System,
South Central Zone No. 4204 (NAD3Z3)):

BEGINNING at a point for the northeasterly corner of Lot 6, Block 1, Navigation Addition, a plat
of subdivision recorded in Volume 1163, Page 99, of the Harris County Deed Records (H.C.D.R.)
and being the southeasterly corner of said 11.396 acres out of said called 13.3774 acre tract and
the herein described tract, from which a

1/2-inch iron rod with "Precision" cap bears North 43°54'40" East, 2.84 feet as called under
H.C.C.F. No. 20070433434, being the southeasterly cotner of said called 875 square foot
Railroad fract and the herein described tract;

THENCE North 50°22'11" West, along the southwesterly line of said called 875 square foot tract,
a distance of

66.45 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" set in the southerly

line of said called nine-tenths (9/10) acre Railway tract for an angle point of the herein
described tract;

THENCE North 72°28'07" West, parallel with and 25-feet northerly of the northerly line of said
Navigation Addition and along the southerly line of said called nine-tenths (9/10) acre Railway
tract, a distance of 255.04 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" set
marking the beginning of a curve fo the left;

THENCE Westerly, along the southerly line of said called nine-tenths (9/10) acre Railway tract, a
distance of

155.74 feet along the arc of a curve to the left, having a radius of 611.62 feet, a central angle of
14°35'23"_ and a chord which bears North 80°03'01" West, 155.32 feet to a point for an angle point
in the southerly line of said

11.396 acres and of said called 13.3774 acre tract and marking the northeasterly corner of the
remainder portion of Tract 2, a called 18.57 acre tract recorded under H.C.C.F. No. B592887
(Volume 4919, Page 424 H.C.D.R.), from which a 1/2-inch iron rod with "Precision” cap bears
South 23°01'17" East, 0.44 feet;

THENCE Westerly, continuing along the southerly line of said called nine-tenths (9/10) acre
Railway tract, along the southetly line of sajd 11,396 acres and the southerly line of said called
13.3774 acre tract and along the northerly line of said remainder portion of Tract 2, a called 18.57
acre tract, a distance of 116.36 feet along the arc of a curve to the left, having a radius of 611.62
feet, a central angle of 10°54'02", and a chord which bears South 87°51'54" West, 116.19 feet to
a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the end of said curve;

THENCE South 82°24'53" West, continuing along the southerly line of said called nine-tenths
(9/10) acre Railway tract, along the southerly line of said 11.396 acres and the southerly line of
said called 13.3774 acre tract and along the northerly line of said remainder portion of Tract 2, a
called 18.57 acre tract, a distance of 84.36 feet to a 5/8-inch iron rod with "Prejean” cap found
marking the beginning of a curve to the right;




S’

THENCE Westerly, continuing along the southerly line of said called nine-tenths (9/10) acre
Railway tract, along the southerly line of said 11.396 acres and the southerly line of said called
13.3774 acre tract and along the northerly line of said remainder portion of Tract 2, a called 18.57
acre tract, a distance of 92.32 feet along the arc of a curve to the right, having a radius of 741.20
feet, a central angle of 07°08'11", and a chord which bears South 85°58'58" West, 92.26 feet to
a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the southeast corner of the
remainder of that certain called 0.552 acre tract a 50-foot wide San Antonio-Aransas Pass
Railway as recorded in Volume 864, Page 531 and Volume 868, Page 61, H.C.D.R and marking
the southwest corner of the herein described tract;

THENCE North 33°08'58" East, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13.3774 acre tract and along the easterly line of said 0.552 acre tract,
a distance of 58.57 feet (called 58.22 feet) to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set marking an angle point;

THENCE North 57°22'15" West, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13,3774 acre tract, a distance of 3.39 feet to a 5/8-inch iron rod with
cap stamped "Terra Surveying” set in the curved northerly line of said called nine-~tenths (9/10)
acre Railway tract and marking the northwest corner of the herein described tract, from which a
5/8-inch iron rod with "Prejean” cap found marking the southwesterly comer of said called
13.3774 acre tract bears North 57°22'15" West, 209.05 feet;

THENCE Easterly, along the northerly line of said called nine-tenths (9/ 10) acre Railway tract, a
distance of 56.51 feet along the arc of a curve to the left, having a radius of 691.20 feet, a central
angle of 04°41'03", and a chord which bears North 84°45'25" East, 56.49 feet to a 5/8-inch iron
rod with cap stamped "Terra Surveying" set marking the end of said curve;

THENCE North 82°24'53" Bast, continuing along the northerly line of said called nine-tenths
(9/10) acre Railway tract, a distance of 88.51 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set marking the beginning of a curve to the right;

THENCE Easterly, continuing along the northerly line of said called nine-tenths (9/10) acre
Railway tract, a distance of 290.03 feet along the arc of said curve to the right, having a radius of
661.62 feet, a central angle of 25°07'00", and a chord which bears South §5°01'37" East, 287.72
feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the end of said curve;

THENCE South 72°28'07" East, continuing along the northerly line of said called nine-tenths
(9/10) acre Railway tract, a distance of 248,68 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set marking the west corner of a called 0.7869 acre tract as described in deed to CG233,
Tnc. under Harris County Clerk's File No.

T897334 and marking an angle point in the northerly line of the herein described tract;

THENCE South 37°45'37" East, along the southwesterly line of said called 0.7869 acre tract, a
distance of 90.25 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying” set marking the
northeast corner of the herein described tract;

THENCE, South 32°22'53" West, along the easterly line of said called 13.3774 acre tract, a



distance of 24.43 feet to the POINT OF BEGINNING and containing 0.8540 acre (37,199
square feet) of land.

Tract Four:

Being a tract or parcel containing 0.7864 acre (34,254 square feet) of land situated in the S.M.
Williams Survey, Abstract Number 87, Harris County, Texas; being all of that certain called
0.7869 acre tract conveyed to CG 233, Inc. by deed recorded under Harris County Clerk's File
(H1.C.C.F.) Number T897334, Harris County, Texas; said 0.7864 acre tract being more particularly
described as follows (Bearings described herein are referenced to the Texas Coordinate System,
South Central Zone No. 4204 (NAD83)):

COMMENCING for reference at a point for the northeasterly corner of Lot 6, Block 1,
Navigation Addition, a plat of subdivision recorded in Volume 1163, Page 99 of the Harris
County Deed Records (H.C.D.R.) and being the southeasterly corner a called 13.3774 acre tract
as recorded under H.C.C.F. Number $265443, from which a 1/2-inch iron rod with "Precision”
cap bears North 4354'40" East, 2.84 feet as called under H.C.C.F. Number 20070433434,

THENCE, North 32°22'53" East, along the easterly line of said called 13.3774 acre tract, a
distance of 77.59 feet to a 3/4-inch iron pipe with "Brown & Gay" cap found marking the
southwesterly corner of a called 10.079 acre tract as recorded under H.C.C.F. Number
20070433434 and marking the northeasterly corner of said called 0.7869 acre tract and marking
the northeasterly corner and POINT OF BEGINNING of the herein described tract;

THENCE, South 37°45'37" East, along the northeasterly line of said called 0.7869 acre tract
and along the southwesterly line of said called 10.079 acre tract, at a distance of 633.06 feet
passing through a 3/4-inch iron pipe ‘with "Brown & Gay" cap found marking the southeasterly
corner of said called 10.079 acre tract, continuing along the northeasterly line of said called
0.7869 acre tract, in all, a distance of 639.76 feet to a 5/8-inch iron rod found in the westerly
right-of-way (R.0.W.) line of Lockwood Drive (R.O.W. Width Varies) as recorded in Volume
719, Page 456 H.C.D.R. and under H.C.C.F. Numbers G991376 and (366436 and shown
on City of Houston Drawing Number 26023, said iron rod marking the northeasterly comer of
the herein described tract’

THENCE, South 32°00'16" West, along said westerly R.O.W. line of Lockwood Drive and along
the easterly line of said called 0.7869 acre tract, a distance of 53.29 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying” set marking the northeasterly corner of that certain called
3,2893 acre tract (Tract A) as recorded under H.C.C.F. Number L.990339 and marking the
southeasterly comer of said called 0.7869 acre tract and the herein described tract;

THENCE, North 37°45'37" West, along the northeasterly line of said called 3.2893 acre tract
(Tract A) and along the southwesterly line of said called 0.7869 acre tract, a distance of 730.38
feet (called 731.32 feet) to a

5/8-inch iron rod with cap stamped "Terra Surveying” set in the northerly line of that certain
called nine-tenths (9/10) of an acre conveyed to The San Anfonio and Aransas Pass Railway
Company as recorded in Volume 825, Page 642 H.C.D R. and in the northerly line of a 0.9058
acre tract, marking the northwesterly corner of said called 0.7869 acre tract and the herein



described tract;

THENCE, South 72°28'07" East, along the northerly line of that certain called nine-tenths (9/10)
of an acre conveyed to The San Antonio and Aransas Pass Railway Company and along the -
northerly line of said 0.9058 acre tract and along the northetly line of said called 0.7869 acre
tract, a distance of 87.81 feet (called 88.59 feef) to the POINT OF BEGINNING and containing
0.7864 acre (34,254 square feet) of land, more or less.
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_ EXHIBIT C - SCOPE OF WORK
Marron Park Way (formerly known as Foley Street) Project Fact Sheet

The Housing and Community Development Department (HCDD) recommends Council Approval
of an Ordinance authorizing a new Subrecipient Agreement between the City of Houston (City)
and Buffalo Bayou Partnership (BBP) to utilize $5,453,853 in CDBG-MIT fands to mitigate and
lessen the risk of flooding impacts through the development of underground storm drainage and
new public road facilities. Funding for the project will be used for project administration,
engineeting design, construction of a new segment of public road, associated improvements, and
construction phase services,

The project consists of acquisition of approximately 146,068 square-feet of a former Railroad
ROW to develop a new street to be called Marron Park Way as a new neighborhood collector street
to provide new vehicular access to and complete roadway improvements from Lockwood Drive to
the east and Drennan Street to the west. The new roadway constructed under this agreement will
be approximate 1,600 linear feet and constructed on vacant land. The total road upon completion
will be over 3,000 linear feet. The new road consists of a new 22-foot-wide concrete roadway
consisting of two (2) 11-foot lanes with 6> curb, gutter, and storm infrastructure. The roadway
section will be graded at a 2% slope from south to north with storm water inlets placed on the north
side curb to maximize storm infrastructure/cost ratio and efficiency. This system will have the
capacity to convey the 100-year storm flow.

New public storm utilities will be developed by conveying the areas runoff through underground
storm drainage that will outfall directly into the Buffalo Bayou that will address documented
drainage needs by METRO and TIRZ 23, to help mitigate long-term flooding in the neighborhood.
The improvements will provide the necessary capacity required for a 100-year storm event, and
per the City Lower Buffalo Bayou Watershed determination memo for storm water management,
“the subject area should not detain any stormwater and should send storm flow directly to Buffalo
Bayou, The attached Kimley Hom engineering memo confirms the COHX Policy. Additionally, it
is understood the bayou has a capacity of 14,000 CFS (cubic feet / second) and during Hurricane
Harvey, approximately 7,400 CFS was conveyed through the bayou.. The flow from this
development will add 173.55 CFS, and will not have negative downstream impacts. Furthermore,
“the highest flooding elevation recorded in the bayou at this project location is 22.4" (during
Hurricane Harvey). The top of bank of the bayou is at 38.0”, therefore the bayou has ample capacity
to convey the flows from the project without any negative impacts downstream”.

In all, this Project will benefit approximately 213 existing homes and the 250 planned affordable
residential units within the proposed development and surrounding areas. The outfall for the
drainage infrastructure will be sized to convey 173.55 CES, the 100-year storm flow for Marron
Park Way needed to mitigate existing unmet requirements, and future development within the
overall benefit area. No current storm infrastructure exists in the location of the specific project,
and the need for such improvements has been identified by multiple public agency
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studies. The immediate area’s public facilities (utilities, roads, etc.) have been relatively unchanged since
constructed before the mid-1940s.

The Marron Park Way improvements will meet the MIT goals by lessening impacts from future disastets,
reducing life safety issues by providing secondary emergency cand vehicular access and increase
resilience of the surrounding areas. Additional benefits of the project are the new roadway will provide
access for commercial vehicles to industrial properties located within the neighborhood, which currently
access these facilities on streets designed prior to the implementation of the current size of modern
commercial 18-wheel vehicles, by providing access to the new roadway. Sec provided photo
documentation provided with such trucks stuck in ditches along these streets.

Tn addition, the project will provide significant benefits for the community by enhancing safe pedestrian
and cyclist routes with new multimodal frails and sidewalks and park-like landscaping. Green
infrastructure improvements such as rain gardens, bioswales, trecs and other Low Impact Development
(LID) recommendations will be implemented to enhance the project and tie into other planned
improvements, including access to Tony Marron Park, enabling it to expand from 19 to 40 acres.

The project is located between N. York and Lockwood Drive on the south side of Buffalo Bayou in
Houston’s Second Ward complete communities neighborhood, a low-moderate income (LMI)
community.

The total project budget is $5,453,853 which is fanded by HCDD. Buffalo Bayou Partnership will be
responsible to manage and oversee the Project and the procurement of a Consultant to oversee the bid
and advertisement of engineering and construction services for this Project per funding requirements.
Construction is anticipated to start in September 2024 and take approximately 6-9 months to build.
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EXHIBIT A

Marron Park Way
DR-MIT Grant
Use Source
Design & Construction Management $602,300
Construction 54,486,553
Administrative Management $365,000
DR-MIT Grant $ 5,453,823
TOTAL SOURCES / USES $5,453,853 $5,453,853
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After recording return to:
900 Bagby, 4™ Floor
Houston, Texas 77002
Attn: City Attomey

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION
FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY
BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL
SECURITY NUMBER OR YOUR DRIVER’S LICENSE NUMBER.

SPECIAL WARRANTY DEED
THE STATE OF TEXAS §

KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF HARRIS §

THAT BUFFALO BAYOU PARTNERSHIP, a Texas nonprofit corporation ("Grantor™),
whose mailing address is 1019 Commerce Street, Suite 200, Houston, Texas 77002 Attention:
President, for and in consideration of the sum of TEN AND NO/100 DOLLARS ($10.00) and
other good and valuable consideration paid in cash to Grantor by the Grantee herein named and as
described below and otherwise set forth in the Development, Construction, Operations,
Maintenance and Concession Agreement by and Among the City of Houston, Texas, Harris
County, and Buffalo Bayou Partnership Relating to Buffalo Bayou Redevelopment from the Union
Pacific Railroad Bridge Immediately East of U.S.59/I-69 to Mack Street (the “Tri-Party
Agreement”) as described in a Memorandum of Restrictive Covenants recorded at
(the “Restrictive Covenants”), has GRANTED, BARGAINED, SOLD and CONVEYED, and by
these presents does GRANT, BARGAIN, SELL and CONVEY unto the City of Houston, Texas,
a home-rule city organized under the laws of the State of Texas ("Grantee"), whose mailing address
is 900 Bagby, 4™ Floor, Houston, Texas 77002, Atin: City Attorney, that certain real property
situated in Harris County, more particularly described on Exhibit A attached hereto and made a
part hereof for all purposes, (the "Subject Property"), together with: (a) any and all appurtenances
belonging or appertaining thereto; (b) any and all appurtenant easements or rights of way affecting
the Subject Property and any rights of Grantor to use the same; (c) any and all rights of ingress and
egress to and from the Subject Property and any rights of Grantor to use the same; (d) all rights,
title and interest of Grantor in the oil, gas and other minerals of every kind located in, on or under
the Subject Property; and (e) all right, title and interest of Grantor, if any, in and to (1) any and all
roads, sireets, alleys and ways (open or closed) affecting, crossing, fronting or bounding the
Subject Property but not otherwise, (ii) any and all air rights relating to the Subject Property, and
(iii) any and all reversionary rights or interests in and to the Subject Property (the Subject Property
and other appurtenances, rights, interests and other property described in clauses (a) through (e)
above being collectively referred to herein as the “Property™).

Notwithstanding anything contained in this Deed to the contrary, with regard to the rights
and interests descried in clauses (a) through (e) of the first grammatical paragraph of this Deed,
Grantor is hereby only granting, selling and conveying Grantor’s rights, title or interest, if any, in
and to the same without warranty of title (whether statutory, express, implied, or otherwise).

This conveyance is further made and delivered subject to those matters of title (the




"Permitted Exceptions") set forth on Exhibit B attached hereto and incorporated hetrein by
reference, but only to the extent the same, in fact, do exist and are applicable to the Property.

IT IS UNDERSTOOD AND AGREED THAT GRANTOR SPECIFICALLY DISCLAIMS ANY
EXPRESS OR IMPLIED WARRANTY, GUARANTY OR REPRESENTATION, ORAL OR
WRITTEN, PAST, PRESENT OR FUTURE, OF, AS TO, OR CONCERNING (I} THE NATURE
AND CONDITION OF THE PROPERTY AND THE SUITABILITY THEREOF FOR ANY
AND ALL ACTIVITIES AND USES WHICH GRANTEE MAY ELECT TO CONDUCT
THEREON, (II) THE COMPLIANCE OF THE PROPERTY OR ITS OPERATION WITH ANY
LAWS, ORDINANCES OR REGULATIONS OF ANY GOVERNMENT OR OTHER
AUTHORITY OR BODY, OR (IlI) THE EXISTENCE OF ANY TOXIC OR HAZARDOUS
SUBSTANCE OR WASTE IN, ON, UNDER THE SURFACE OF OR ABOUT THE
PROPERTY. GRANTEE AGREES THAT WITH RESPECT TO THE PROPERTY, GRANTEE
HAS NOT RELIED UPON AND WILL NOT RELY UPON, EITHER DIRECTLY OR
INDIRECTLY, ANY REPRESENTATION OR WARRANTY OF GRANTOR EXCEPT FOR
THE WARRANTIES OF TITLE IN THIS DEED. GRANTEE AGREES THAT ANY
INFORMATION PROVIDED TO GRANTEE BY GRANTOR WITH RESPECT TO THE
PROPERTY WAS OBTAINED FROM A VARIETY OF SOURCES AND GRANTOR (A) HAS
NOT MADE ANY INDEPENDENT INVESTIGATION OR VERIFICATION OF SUCH
INFORMATION AND (B) HAS NOT MADE ANY EXPRESS OR IMPLIED, ORAL OR
WRITTEN, REPRESENTATIONS AS TO THE ACCURACY OR COMPLETENESS OF SUCH
INFORMATION. GRANTEE AGREES THAT GRANTOR IS SELLING AND CONVEYING
THE PROPERTY TO GRANTEE AND GRANTEE IS ACCEPTING THE PROPERTY ON AN
“AS IS WHERE 1S WITH ALL FAULTS” BASIS, AND GRANTEE AGREES THAT
GRANTOR HAS NOT MADE ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR.
IMPLIED, ARISING BY OPERATION OF LAW OR OTHERWISE, WHATSOEVER WITH
RESPECT TO THE CONDITION OF THE PROPERTY, INCLUDING WITHOUT
LIMITATION ANY REPRESENTATION OR WARRANTY REGARDING CONDITION,
HABITABILITY, SUITABILITY, QUALITY OF CONSTRUCTION, WORKMANSHIP,
MERCHANTARILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, AND GRANTEE
HAS NOT RELIED UPON ANY ORAIL STATEMENT OR REPRESENTATION MADE BY
GRANTOR, ANY BROKER OR BY ANY OTHER PERSON.

TO HAVE AND TO HOLD the Property, subject to the Permitted Exceptions (defined
below), together with all and singular the rights and appurtenances thereto and in any wise
belonging unto the said Grantee, its legal representatives, successors and assigns, forever; and
Grantor does hereby bind itself, its legal representatives and successors, to warrant and forever
defend all and singular the Subject Property only, subject to the Permitied Exceptions and all other
matters set forth herein, unto the said Grantee, its legal representatives, successors and assigns,
against every person whomsoever lawfully claiming or to claim the same or any part thereof by,
through or under Grantor, but not otherwise.

IN WITNESS WHEREOQF, Grantor has executed this Special Warranty Deed onthe
day of , 2023,

[SIGNATURE PAGE FOLLOWS]
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GRANTOR:

BUFFALO BAYOU PARTNERSHIP, a Texas non-
profit corporation

By:

Anne Olson, President

THE STATE OF TEXAS §
COUNTY OF ' §
This instrument was acknowledged before me on the day of ,

202, by Anne Olson, President on behalf of said nonprofit corporation.

Notary Public — State of Texas

My commission expires:
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Exhibit A
THE PROPERTY - LEGAL DESCRIPTION

Tract One:

Being a tract or parcel containing 0.7491 acre (32,631 square feet) of land situated in the S.M.
Williams Survey, Abstract No, 87, Hartis County, Texas; being all of that certain called 0.76 acre
tract conveyed to the San Antonio and Aransas Pass Railway Company as recorded in Volume
825, Page 641, of the Harris County Deed Records (H.C.D.R.), that lies between the east right-
of-way (R.O.W.) line of North Milby Street and the west R.0.W. line of North Drennan Street;
said 0.7491 acre tract being more particularly described as follows (Bearings described herein
are referenced to the Texas Coordinate System, South Central Zone No. 4204 (NAD83)):

BEGINNING at a 5/8-inch iron rod with cap stamped "Terra Surveying" found in the casterly
R,0.W. line of North Milby Street (called 40-feet wide) as delineated on Merkels 2nd Addition
recorded in Volume 3, Page 257, of the Minutes of the 55th District Court of Harris County,
Texas, and shown on the City of Houston Drawing No. 133A, said iron rod marking the
northwesterly comer of that certain called 2.557 acre tract as recorded under Harris County
Clerk's File (H.C.C.F.) No(s). 20110372702 and X707983, said iron rod also marking the
southwesterly comer of said called 0.76 acre tract and the herein described tract, from which a
found 1/2-inch iron rod bears South 64°56'55" East, 0.63 feet,

THENCE North 31°32'00" East, along said easterly R.O. W, Line of North Milby Street and along
the westerly line of said called 0.76 acre tract, a distance of 50.03 feet to a 5/8-inch iron rod with
cap stamped "Terra Surveying" set in the southerly line of that certain called 19.069 acre tract
conveyed to the City of Houston for Tony Marron Park as recorded under H.C.C.F. No.
K919723, said iron rod marking the intersection of said easterly R.O.W. line of North Milby
Street with the northerly R.O.W. line of Foley Street as delineated on said Merkels 2nd Addition
and marking the northwesterly corner of said called 0.76 acre tract and the herein described tract;

THENCE South 58°05'33" East, along the southerly line of said called 19.069 acre tract and along
the northerly line of said called 0.76 acre tract, a distance of 426.31 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying" set marking the beginning of a curve to the left;

THENCE Rasterly, continuing along the southerly line of said called 19.069 acre tract and along
the northerly line of said called 0.76 acre tract, a distance of 224.27 feet along the arc of said
curve to the left, having a radius of 1,707.20 feet, a central angle of 07°3 1'29". and a chord which
bears South 61°51°'16" East, 224.11 feetto a

5/8-inch iron rod with cap stamped "Terra Surveying" set in the westerly R.O.W. line of North
Drennan Street (called 40-feet wide as shown on the City of Houston Drawing No. 29591-001
and by the plat of Seven Hundred Twenty Three North Drennan recorded at Film Code No.
567045 Harris County Map Records), the portion of Drennan Street located further to the south
of this location having been dedicated as a 45-foot wide Street by the Drennan Street Addition
recorded in Volume 520, Page 250, H.C.D.R. and marked by Centerline Reference rods to the
south of Crites Street. (no such rods were found), said 5/8-inch iron rod marking the southeast
corner of said called 19.069 acre tract and marking the northeasterly comer of said called 0.76
acre tract and the herein described tract;



THENCE South 32°29'09" West, along the westerly R.O.W. line of North Drennan Street and
along the casterly line of said called 0.76 acre tract, a distance of 51.45 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying" set marking the northeasterly corner of a called 2.562 acre
tract of land as recorded under H.C.C.F. No. 20100100285 and marking the southeasterly corner
of said called 0.76 acre tract and the herein described fract;

THENCE Westerly, along the northerly line of said called 2.562 acre fract and along the
southerly line of said called 0.76 acre fract, a distance of 227.00 fect along the arc of a curve to
the right, having a radius of 1,757.70 feet, a central angle of 07°23'58", and a chord which bears
North 61°26'56" West, 226.84 feet to a nail in concrete found marking the northwesterly corner
of said called 2.562 acre tract and marking the northeasterly corner of the aforesaid called 2.557
acre tract and marking the end of said curve;

THENCE North 58°05'33" West, along the northerly line of said called 2,562 acre tract and along
the southerly line of said called 0.76 acre tract, a distance of 422.65 feet to the POINT OF
BEGINNING and containing 0.7491 acre (32,631 square feet) of land.

Tract Two:

Being a tract or parcel containing 0.9289 acre (40,465 square feet) of land situated in the S.M.,
Williams Survey, Abstract No. 87, Harris County, Texas; being out of and a portion of the
remainder of that certain called 2.13 acre tract conveyed to the San Antonio and Aransas Pass
Railway Company as recorded in Volume 863, Page 680, of the Harris County Deed Records
(H.C.D.R.); and being the remainder of that certain called 0.552 acre tract conveyed to the San
Auntonjo and Aransas Pass Railway Company as recorded in Volume 864, Page 531 and Volume
368, Page 61, H.C.D.R.; said 0.9289 acre tract being more particularly described as follows
(Bearings described herein are referenced to the Texas Coordinate System, South Central Zone
No. 4204 (NAD83)):

BEGINNING at a 5/8-inch iron rod with cap stamped "Terra Surveying" set in the easterly
right-of-way (R.0.W.) line of North Drennan Street (called 40-feet wide as shown on the City
of Houston Drawing No, 29591-001 and by the plat of Seven Hundred Twenty Three North
Drennan recorded at Film Code No. 567045, Harris County Map Records), the portion of
Drennan Street located further to the south of this location having been dedicated as a 45-foot
wide Street by the Drennan Street Addition recorded in Volume 520, Page 250,

H.C.D.R. and marked by Centerline Reference rods to the south of Crites Street. (no such rods
were found), said iron rod being 25-feet northerly of the centerline of the existing tracks and
marking the southwesterly corner of that certain called 1.7172 acre tract as recorded under Harris
County Clerk's File (H.C.C.F.) No(s). 20070524821 and 20091143611 and marking the
northwesterly corner of the remainder of said called 2.13 acre tract and the herein described tract,
from which the intersection of said easterly R.O.W, line of Drennan Street with the southerly
R.O.W. line of Drennan Street bears North 32°29'09" East, 105.47 feet;

THENCE, South 71°08'38" East, along the southerly line of said called 1.7172 acre tract and the
nottherly line of the remainder of said called 2.13 acre tract, a distance of 567.77 feet (called
565.86 feet under H.C.C.F. No.

20090043611) to a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the
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beginning of a curve to the left;

THENCE, Easterly, continuing along the southerly line of said called 1.7172 acre (ract and the
northerly line of the remainder of said called 2.13 acre tract and the northerly line of the
remainder of the aforesaid called 0.552 acre tract, a distance of 239.25 feet along the arc of said
curve to the left, having a radius of 701.76 feet, a central angle of 19°32'00", and a chord which
bears South 82°33'47" East, 238.09 feet to a 5/8-inch iron rod with cap stamped "Teira
Surveying" set in the southerly line of an 11.396 acres surveyed out of a called 13.3774 acre fract
recorded under H.C.C.F. No. S265443 and marking an angle point of the herein described tract,
from which a 5/8-inch iron rod with "Prejean” cap found marking the southwesterly corner of
said called 13.3774 acre tract bears North 57°22'15" West, 209.05 feet;

THENCE South 57°22'15" East, along the southerly line of said 11.396 acres and the southerly
line of said called 13.3774 acre tract, a distance of 3.39 feet to a 5/8-inch iron rod with cap
stamped "Terra Surveying" set marking an angle point in the southerly line of said called
13.3774 acre tract;

THENCE South 33°08'58" West, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13.3774 acre tract and along the easterly line of said 0.552 acre tract,
a distance of 58.57 feet to a

5/8-inch iron rod with cap stamped "Terra Surveying” set marking the southwesterly corner of said
11.396 acres and said called 13.3774 acre tract and marking the southeasterly comer of the
remainder of said called 0.552 acre tract and the herein described tract;

THENCE Westerly, along the southerly line of said called 0.552 acre fract and the southerly line
of the remainder of said called 2.13 acre tract, a distance of 236.00 feet along the arc of a curve
to the right, having a radius of

741.78 feet, a central angle of 18°13'44", and a chord which bears North 80°50'19" West, 235.01
feet to a cut "X" in concrete set marking the end of said curve;

THENCE, North 71°08'38" West, continuing along the southerly line of the remainder of said
called 2.13 acre tract, a distance of 570.45 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set in the aforesaid easterly R.O.W. line of Drennan Street and marking the
southwesterly comer of the herein described tract;

THENCE North 32°29'09" East, along the easterly R.O.W. line of Drennan Street, a distance of
51.45 feet to the POINT OF BEGINNING and containing 0.9289 acre (40,465 square feet) of land.

Tract Three:

Being a tract or parcel containing 0.8540 acre (37,199 square feet) of land situated in the S.M.
Williams Survey, Abstract No. 87, Harris County, Texas; being out of and a portion of that certain
11.396 acres surveyed out of a called 13.3774 acre tract conveyed to CG 233, Inc. by deed recorded
under Harris County Clerk's File (II.C.C.F.) No. 5265443; being all of that certain called nine-
tenths (9/10) of an acre conveyed to The San Antonio and Aransas Pass Railway Company as
recorded in Volume 825, Page 642, of the Harris County Deed Records (H.C.D.R.); and being all
of that certain called 875 square foot tract conveyed to Texas & New Orleans Railroad Company




as recorded in Volume 979, Page 720, H.C.D.R.; said 0.8540 acre iract being more particularly
described as follows (Bearings described herein are referenced to the Texas Coordinate System,
South Central Zone No, 4204 (NAD83)):

BEGINNING at a point for the northeasterly corner of Lot 6, Block 1, Navigation Addition, a plat
of subdivision recorded in Volume 1163, Page 99, of the Harris County Deed Records (H.C.D.R.})
and being the southeasterly corer of said 11.396 acres out of said called 13.37774 acre tract and
the herein described tract, from which a

1/2-inch iron rod with "Precision" cap bears North 43°54'40" East, 2.84 feet as called under
H.C.C.F. No. 20070433434, being the southeasterly comer of said called 875 square foot
Railroad tract and the herein described tract;

THENCE North 50°22'1 1" West, along the southwesterly line of said called 875 square fool {ract,
a distance of

66.45 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" sct in the southerly

line of said called nine-tenths (9/10) acre Railway tract for an angle point of the herein
described tract;

THENCE North 72°28'07" West, parallel with and 25-fect northerly of the northerly line of said
Navigation Addition and along the southerly line of said called nine-tenths (9/10) acre Railway
tract, a distance of 255.04 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" set
marking the beginning of a curve to the left;

THENCE Westerly, along the southerly line of said called nine-tenths (9/10) acre Railway tract, a
distance of

155.74 feet along the arc of a curve to the left, having a radius of 611.62 feet, a central angle of
14°35'23", and a chord which bears North 80°03'01" West, 155.32 feet to a point for an angle point
in the southerly line of said

11.396 acres and of said called 13.3774 acre tract and marking the northeasterly corner of the
remainder portion of Tract 2, a called 18.57 acre tract recorded under H.C.C.F. No. B592887
(Volume 4919, Page 424 H.C.D.R.), from which a 1/2-inch iron rod with "Precision" cap bears
South 23°01'17" East, 0.44 feet;

THENCE Westerly, continuing along the southerly line of said called nine-tenths (9/10) acre
Railway tract, along the southerly line of said 11.396 acres and the southerly line of said called
13.3774 acre tract and along the northerly line of said remainder portion of Tract 2, a called 18.57
acre tract, a distance of 116.36 feet along the arc of a curve to the left, having a radius of 611.62
feet, a central angle of 10°54'02", and a chord which bears South 87°51'54" West, 116.19 feet (o
a 5/8-inch iron rod with cap stamped "Terra Surveying" sct marking the end of said curve;

THENCE South 82°24'53" West, continuing along the southerly line of said called nine-tenths
(9/10) acre Railway tract, along the southerly line of said 11.396 acres and the southerly line of
said called 13.3774 acre tract and along the northerly line of said remainder portion of Tract 2, a
called 18.57 acre tract, a distance of 84.36 feet to a 5/8-inch iron rod with "Prejean” cap found
marking the beginning of a curve to the right;



THENCE Westerly, continuing along the southerly line of said called nine-tenths (9/10) acre
Railway tract, along the southerly line of said 11.396 acres and the southerly line of said called
13,3774 acre tract and along the northerly line of said remainder portion of Tract 2, a called 18.57
acre tract, a distance of 92.32 feet along the arc of a curve to the right, having a radius of 741.20
feet, a central angle of 07°08'11", and a chord which bears South 85°58'58" West, 92.26 feet to
a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the southeast corner of the
remainder of that certain called 0.552 acre tract a S0-foot wide San Antonio-Aransas Pass
Railway as recorded in Volume 864, Page 531 and Volume 868, Page 61, HC.D.R and marking
the southwest corner of the herein described tract; :

THENCE North 33°08'58" East, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13.3774 acre tract and along the casterly line of said 0.552 acre tract,
a distance of 58.57 feet (called 58.22 feet) to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set marking an angle point;

THENCE North 57°22'15" West, continuing along the southerly line of said 11.396 acres and the
southerly line of said called 13.3774 acre tract, a distance of 3.39 feet to a 5/8-inch iron rod with
cap stamped "Terra Surveying” set in the curved northerly line of said called nine-tenths (9/10)
acre Railway tract and marking the northwest corer of the herein described tract, from which a
5/8-inch iron rod with "Prejean” cap found marking the southwesterly comer of said called
13.3774 acre tract bears North 57°22'15" West, 209.05 feet;

THENCE Easterly, along the northerly line of said called nine-tenths (9/10) acre Railway tract, a
distance of 56.51 feet along the arc of a curve to the left, having a radius of 691 20 feet, a central
angle of 04°41'03", and a chord which bears North 84°4525" East, 56.49 feet to a 5/8-inch iron
rod with cap stamped "Terra Surveying" set marking the end of said curve,

THENCE North 82°24'53" East, continuing along the northerly line of said called nine-tenths
(9/10) acre Railway tract, a distance of 88.51 feet to a 5/8 -inch iron rod with cap stamped "Terra
Surveying" set marking the beginning of a curve to the right;

THENCE Easterly, continuing along the northerly line of said called nine-tenths (9/10) acre
Railway tract, a distance of 290.03 feet along the arc of said curve to the right, having a radius of
661.62 feet, a central angle of 25°07'00", and a chord which bears South 85°01'37" East, 287.72
feet to a 5/8-inch iron rod with cap stamped "Terra Surveying" set marking the end of said curve;

THENCE South 72°28'07" East, continuing along the northerly line of said called nine-tenths
(9/10) acre Railway tract, a distance of 248.68 feet to a 5/8-inch iron rod with cap stamped "Terra
Surveying" set marking the west corner of a called 0.7869 acre tract as described in deed to CG233,
Inc. under Harris County Clerk's File No.

T897334 and marking an angle point in the northerly line of the herein described tract,

THENCE South 37°45'37" East, along the southwesterly line of said called 0.7869 acre tract, a
distance of 90.25 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying” set marking the
northeast corner of the herein described tract;

THENCE, South 32°22'53" West, along the easterly line of said called 13.3774 acre tract, a



distance of 24.43 feet to the POINT OF BEGINNING and containing 0.8540 acre (37,199
square feet) of land.

Tract Four:

Being a tract or parcel containing 0.7864 acre (34,254 square feet) of land situated in the S.M.
Williams Survey, Abstract Number 87, Harris County, Texas; being all of that certain called
0.7869 acre tract conveyed to CG 233, Inc. by deed recorded under Harris County Clerk's File
(H.C.C.F.) Number T897334, Harris County, Texas; said 0.7864 acre tract being more particularly
described as follows (Bearings described herein are referenced to the Texas Coordinate System,
South Central Zone No. 4204 (NADS3)):

COMMENCING for reference at a point for the northeasterly corner of Lot 6, Block 1,
Navigation Addition, a plat of subdivision recorded in Volume 1163, Page 99 of the Harris
County Deed Records (H.C.D.R.) and being the southeasterly corner a called 13.3774 acre tract
as recorded under H.C.C.F. Number S265443, from which a 1/2-inch iron rod with "Precision™
cap bears North 4354'40" East, 2.84 feet as called under H.C.C.F. Number 20070433434,

THENCE, North 32°22'53" East, along the easterly line of said called 13,3774 acre tract, a
distance of 77.59 feet to a 3/4-inch iron pipe with "Brown & Gay" cap found marking the
southwesterly corner of a called 10.079 acre tract as recorded under H.C.CF. Number
20070433434 and marking the northeasterly corner of said called 0.7869 acre tract and marking
the northeasterly corner and POINT OF BEGINNING of the herein described tract;

THENCE, South 37°45'37" East, along the northeasterly line of said called 0.7869 acre tract
and along the southwesterly line of said called 10.079 acre tract, at a distance of 633.06 feet
passing through a 3/4-inch iron pipe with "Brown & Gay" cap found marking the southeasterly
corner of said called 10.079 acre tract, continuing along the northeasterly line of said called
0.7869 acre tract, in all, a distance of 639.76 feet to a 5/8-inch iron rod found in the westerly
right-of-way (R.O.W.) line of Lockwood Drive (R.O.W. Width Varies) as recorded in Volume
719, Page 456 H.C.D.R. and under H.C.C.F. Numbers G991376 and G366436 and shown
on City of Houston Drawing Number 26023, said iron rod marking the northeasterly corner of
the herein described tract' '

THENCE, South 32°00'16" West, along said westerly R.O. W, line of Lockwood Drive and along
the easterly line of said called 0.7869 acre fract, a distance of 53.29 feet to a 5/8-inch iron rod
with cap stamped "Terra Surveying" set marking the northeasterly corner of that certain called
3.2893 acre tract (Tract A) as recorded under H.C.C.F. Number L990339 and marking the
southeasterly corner of said called 0.7869 acre tract and the herein described tract;

THENCE, North 37°45'37" West, along the northeasterly line of said called 3.2893 acre tract
(Tract A) and along the southwesterly line of said called 0.7869 acre tract, a distance of 730.38
feet {called 731.32 feet) to a

5/8-inch iron rod with cap stamped "Terra Surveying" set in the northerly line of that certain
called nine-tenths (9/10) of an acre conveyed to The San Antonio and Aransas Pass Railway
Company as recorded in Volume 825, Page 642 H.C.D.R. and in the northetly line of a 0.9058
acre tract, marking the northwesterly corner of said called 0.7869 acre tract and the herein



described tract;

THENCE, South 72°28'07" East, along the northerly line of that certain called nine-tenths (9/10)
of an acre conveyed to The San Antonio and Aransas Pass Railway Company and along the
northerly line of said 0.9058 acre tract and along the northerly line of said called 0.7869 acre
tract, a distance of 87.81 feet (called 88.59 feet) to the POINT OF BEGINNING and containing
0.7864 acre (34,254 square feet) of land, more or less.
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Exhibit B to Special Warranty Deed
Permitted Encumbrances

None
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APPLICABLE LAW
Federal Provisions, CDBG-MIT Provision, CDBG-MIT Main Notice
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FEDERAL PROVISIONS

Version 03/16/2023

GENERAL FEDERAL REQUIREMENTS APPLICABLE TO AGREEMENTS, ADDENDA, AND

PURCHASE ORDERS INVOLVING FEDERAL FUNDS {“GENERAL FEDERAL REQUIREMENTS")

Subrecipient must comply with the following federal provisions, as applicable, as a condition of this
City of Houston (“City") Agreement. For purposes of this Appendix, the following terms have the
meanings set forth in this Appendix.

«  “Agreement’” means the Agreemenl, Addendum, or Purchase Order to which this
Appendix is attached.

*  “Sybreciptent’ means BBP or Vendor as defined in the Agreement to which this
Appendix is attached and any subrecipient, contractor, or subcontractor performing
wark on behalf of the Subrecipient pursuant to the foregoing Agreement.

«  “Federal Agency” means any relevant federal agency overseeing or administering the
funding set forth in the Agreement to which this Appendix is attached as a source of
funding.

Subrecipient also acknowledges that the City is using federal funds attached to a federal program
{"Program®) for ail or a portion of this Agreement. Subrecipient therefore shall, in addition to those set
forth in this Exhibit, comply with any specific terms and conditions or websites required by the CPO,
and any specific terms and conditions set forth in the grant as specified by the CPO ("Funding Law,
Regulations and Guidelines").

Subrecipient also shall provide for compliance with the federal laws, rules, regulations, interpretive
guidance and other materials set forth in this Appendix in any agreements it enters into with other
parties relating to the federal funds.

1.

Subrecipient acknowledgas that federal financial assistance will be used to fund all or a portion
of this Agreement. Subrecipient shall comply with all applicable federal law, regulations,
executive orders, federal policies, procedures and directives as well as any guidance issued by
Federal Agency relating to the Program and Funding Law, Regulations and Guidelines. Federal
regulations applicabie to this funding include but are not limited to the following:

a. Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
Federal Awards, 2 C.F.R, Part 200, other than such provisions as Treasury may
determine are inapplicable to this Award and subject to such exceptions as may be
otherwise provided by Treasury. Subpart F — Audit Requirements of the Uniform
Guidance, implementing the Single Audit Act, shall apply to this award.

b. Universal Identifier and Sysiem for Award Management (SAM), 2 C.F.R. Part 25,
pursuant to which the award term set forth In Appendix Ato 2 C.F.R. Part 25 is hereby
incorporated by reference

c. Generally applicable federal environmental laws and regulations

Subrecipient acknowledges that the Federal Government is not a party to this Agreement and
is not subject to any obligations or liabilities to the Gily, Subreciplent, or any other party
pertaining to any matter resulting from this Agreement.

Subrecipient acknowiedges that 31 U.S.C. Chap. 38 {Administrative Remedies for False Claims
and Statements) applies lo Subrecipient's acilons pertaining to this Agreement, False
statements or claims may result in criminal, civil, or administrative sanctions, including fines,
imprisonment, civit damages and penalties, debarment from participating in federal awards or
contracts, and/or any other remedy available by law.

Use of Funds. Subrecipient understands and agrees that the funds disbursed under this
funding may only be used for the Program and in compliance with the Program and the Funding
Law, Regulations and Guidelines.
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Award Amount. The amount of funding dedicated to this Agreement is limited to the amount
set out In the attached Agreement, unless otherwlse agreed to by the Parties, in writing.

Period of Performance. The Period of Performance of this Agreement will being on the
countersignature date of the City Controller on the Agreement, or in the case of Purchase
Orders on the date of issuance of the Purchase Order by the City, which must be after the
Subrecipient signs this Exhibit, and conclude on or before the ending date of the grant, unless
the grant is extended and the Parties mutually agree to an extension under the Agreement.

Subrecipient shall not use the Department of Homeland Security (DHS) or any Federal
Government or Federal Agency seal(s), logos, crests, or reproductions of flags or jikenesses of
DHS or any Federal Government or Federal Agency officials without specific DHS or any
Federal Government or Federal Agency pre-approval.

Access to Recotds. The following access to records requirements apply to this Agreement:

a. Subreciplent agrees to provide the City, any Federal Agency Administrator, the Texas
Department of Emergency Management, the Comptroller General of the United States,
or any of their authorized representatives access to any books, documents, papers,
and records of Subrecipient which are directly pertinent to this Agreement for the
purposes of making audits, examinations, excerpts, and transcriptions. Subrecipient
shall keep its books, documents, papers, and records available for this purpose for at
least seven years after this Agreement terminates or expires. This provision does not
limit the applicable statute of limitations.

b. Subrecipient agrees to permit any of the foregoing partles to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reascnably needed,

c. Subrecipient agrees to provide the Federal Agency or its authorized representatives
access o construction or other work sites pertaining to the work being completed under
this Agreement.

d. In compliance with the Disaster Recovery Act of 2018, the City and Subrecipient
acknowledge and agree that no language in this contract is intended to prohibit audits
or internal reviews by the Federal Agency or ifs authorized representatives or the
Comptroller General of the United States.

e. Within ten days of written request by the City, Subrecipient agrees to provide the City
all relevant documentation pertaining lo the Program and this Agreement lo confirm
compliance with Federal requirements, ensure the Program is achieving its purpose,
and to respond to audits, as nhecessary.

Environmental Compliance — Applicable only to Agreements over $150,000.

a. Subrecipient shall comply with all applicable standards, ordered, or regulations issued
pursuant to the Clean Air Act {42 U.S.C. § 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C. § 1251 et seq.).

b. Subrecipient shall report all violations to the City's Purchasing Agent/Chief
Procurement Office or designee (CPQ), and understands and agrees tha{ the Clty,
through its designated representative, will, in turn, report each violation as required to
assure notification to the Federal Agency, and the appropriate Environmental
Protection Agency Regional Office.

c. Subrecipient shall include these requirements in each subcontract exceeding
$150,000 financed in whole or In part with Federal assistance,

Contract Work Hours and Safety Standards Act — Applicable only to Agreements aver
$100,000.
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Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics
shall require or permit any such laborer or mechanic in any workweek in which he or
she is employed on such work ta work in excess of forty hours in such workweek
unless such laborer or mechanic receives compensation at a rate not less than one
and one-half times the basic rate of pay for all hours worked in excess of forty hours
in such workweek,

Violation; liability for unpaid wages; liquidated damages. In the event of any violation
of the clause set forth in subparagraph (a} of this section the contractor and any
subcontractor responsible therefor shall be liable for the unpaid wages. [n addition,
such contractor and subcontractor shall be liable to the United States (in the case of
work done under contract for the District of Columbia or a territory, to such District or
to such territory), for liquidated damages. Such liquidated damages shall be
computed with respect to each individual laborer or mechanic, including watchmen
and guards, employed in violation of the clause set forth in paragraph (a} of this
section, in the sum of $27 for each calendar day on which such individual was
required or permitted to work in excess of the standard workweek of forly hours
without payment of the overtime wages required by the clause set forth in paragraph
(a) of this section.

Withholding for unpaid wages and liquidated damages. The federal agency shall
upon its own action or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from any moneys payable on
account of work performed by the contractor or subconiractor under any such
contract or any other Federal contract with the same prime contractor, or any other
federally-assisted contract subject to the Contract Work Hours and Safety Standards
Act, which is held by the same prime contractor, such sums as may be determined to
be necessary to satlsfy any liabilities of such contractor or subcontractor for unpaid
wages and liquidated damages as provided in the clause set forth in paragraph (b) of
this section.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (a) through {d) of this section and also a clause
requiring the subcontractors to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for compliance by any subconiractor or
jower tier subcontractor with the clauses set forth in paragraphs (a) through (d) of this
section.

Equal Employment Opportunity. During the performance of this Agreement, Subrecipient
agrees as follows:

a.

Subrecipient will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, sexual orientation, gender identity, or national
origin. Subrecipient will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment without regard to their
race, color, religion, sex, sexual orientation, gender identity, or national origin. Such
action shall include, but not be limited to the following:

N Employment, upgrading, demotion, or transfer, recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.
Subrecipient agrees to post in conspicuous places, available to employees
and applicants for employment, notices to be provided seting forth the
pravisions of this nondiscrimination clause,

Subrecipient will, in alf solicitations or advertisements for employees placed by or on
behalf of Subrecipient, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, sexual orientation, gender
identity, or national arigin.
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Subrecipient will not discharge or in any other manner discriminate against any
employee or applicant for employment because such employee or applicant has
inquired about, discussed, or disclosed the compensation of the employee or applicant
or another employee or applicant. This provision shall not apply to instances in which
an employee who has access to the compensation informatton of other employees or
applicants as a part of such employee's essential job functions discloses the
compensation of such other employees or appficants to individuals who do not
otherwise have access to such information, unless such disclosure is in response to a
formal complaint or charge, in furtherance of an investigation, proceeding, hearing, of
action, including an investigation conducted by the employer, or s consistent with
Subrecipient’s legal duty to furnish information.

Subrecipient wilt send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice to
ba provided advising the said labor union or workers' representatives of Subrecipient’s
commitments under this section, and shall post coples of the notice in conspicuous
places available to employees and applicants for employment.

Subrecipient will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor,

Subrecipient will furnish all information and reports required by Executive Order 11246
of September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor,
or pursuant thereto, and will permit access to his books, records, and accounts hy the
administering agency and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

In the event of Subrecipient's noncompliance with the nondiscrimination clauses of this
Agreement or with any of the said rules, regulations, or orders, this Agreement may be
canceled, terminated, or suspended in whole or in part and Subrecipient may be
declared ineligible for further Government contracts or federatly assisted construction
contracts in accordance with procedures authorized in Executive Order 11246 of
September 24, 1965, and such other sanctions may be imposed and remedies invoked
as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or
order of the Secrelary of Labor, or as otherwise provided by law.

Subrecipient will Include the portion of the sentence immediately preceding paragraph
(a) and the provisions of paragraphs (a) through (h) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued
pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor or vendor. Subrecipient will take
such action with respect to any subcontract or purchase order as the Federal Agency
may direct as a means of enforcing such provisions, including sanctions for
noncompliance:

Provided, however, that in the event Subrecipient becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction
by the administering agency, Subrecipient may request the United States to enter into
such litigation to protect the interests of the United States.

The City further agrees that it will be bound by the above equal opportunity clause with
respect to its own employment praclices when it participales in federally assisted
construction work: Provided, that if the Subrecipient so participating Is a State or focal
government, the above equal opporiunity clause is not applicable to any agency,
instrumentality or subdivision of such government which does not participate in work
on or under the contract,

The City agrees that it will assist and cooperate actively with the Federal Agency, and
the Secretary of Labor in obtaining the compliance of subrecipients and subcontractors
with the equal opportunity clause and the rules, regulations, and relevant orders of the



Secretary of Labor, that it will furnish the Federal Agency and the Secretary of Labor
such information as they may require for the supervision of such compliance, and that
it will otherwise assist the administering Federal Agency in the discharge of the City or
Federal Agency's primary responsibility for securing compliance.

K. The City further agrees that it will refrain from entering into any contract or contract
modification subject to Executive Order 11246 of September 24, 1965, with a
subrecipient or vendor debarred from, or who has not demonstrated eligibitity for,
Govemment contracts and federally assisted construction contracts pursuant to the
Executive Order and will carry out such sanctions and penalties for violation of the
equal opportunity clause as may be imposed upon subrecipients and subcontractors
by the administering agency or the Secretary of Labor pursuant to Part l1, Subpart D of
the Executive Order. In addition, the City agrees that if it fails or refuses to comply with
these undertakings, the Federal Agency may take any or all of the following actions:
Cance!, terminate, or suspend in whole or in part this grant (contract, loan, insurance,
guarantee); refrain from extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred until satisfactory assurance
of future compliance has been received from such applicant; and refer the case to the
Department of Justice for appropriate legal proceedings.

9. Procurement of Recovered Materials.
a, In the performance of this Agreement, Subreciplent shall make maximum use of
products containing recovered materials that are EPA-designated items unless the

product cannot be acquired:

i Competitively within a timeframe providing for compliance with the
Agreement performance schedule;

il Meeting Agreement performance requirements; or
i At a reasonable price.
b, Information about this requirement, along with the list of EPA-designated items, s

avallable at EPA's Comprehensive Procurement Guidelines web site,
hitps:/iww.epa.govismm/comprehensive-procurement-guideline-cpg-program.

c, Subracipient also agrees to comply with all other applicable requirements of Section
6002 of the Solid Waste Disposal Act.

10. Domestic Preference Requirements
a. Domestic Preference Requirement — 2 C.F.R. §200.322

i As appropriate and to the extent consistent with law, Subrecipient should,
to the greatesl extent practicable, provide a preference for the purchase,
acquisition, or use of goods, products, or materials produced in the
United States (including but not limited to iron, aluminum, steel, cement,
and other manufactured products). The requirements of this paragraph
must be included in all subcontracts and purchase orders for work or
products under this Agreement. For purposes of this paragraph:

1. “Produced in the United States" means, for iron and sieel
products, that all manufacturing processes, from the initial melting
stage through the application of coatings, occurred in the United
States.

2, “Manufactured products” means items and construction materials
composed in whole or In part of non-ferrous metals such as
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aluminum; plastics and polymer-based products such as polyvinyl
chloride pipe; aggregates such as concrefe; glass, including
optical fiber; and lumber.

b. Domestic Content Procurement Preference Requirement for Infrastructure Projects

For all infrastructure projects funded by Federal financial assistance, except
for certain projects funded by a federal agencythat constitute pre- and post-
disaster or emergency expenditures as defined in OMB Guidance M-22-11
or otherwise falls under a waiver approved by ihe Federal Agency,
Subrecipient shall comply with the domestic content procurement
preference requirement and purchase, acquire, or use products meeting
the demestic content procurement preference requirement. For purposes
of this paragraph:

1.

“Domestic Content Procurement Preference” means that (A) all
iron and steel| used in the project are produced in the United
States; (B) the manufactured products used in the project are
produced in the United States; or (C) the construction materials
used in the project are produced in the United States. The
requirements of this paragraph must be included in all
subconiracts and purchase orders for work or products under this
Agreement,

“Infrastructure” includes, at a minimum, the structures, facilities,
and equipment for, in the United States-— (A) roads, highways,
and bridges; (B) public transportation; {(C) dams, ports, harbors,
and other maritime facilities; (D) intercity passenger and freight
railroads; (E) freight and inlermodal facilities; {F) airports; (G)
water systems, including drinking water and wastewater systems;
(H) electrical transmission facilities and systems; (1) utilities; (J)
broadband infrastruciure; and (K} buildings and real property.

"Produced in the United States” means—

a. in the case of iron or steel products, that all manufacturing
processes, from the Initial melting stage through the
application of coatings, occurred in the United States;

b, in the case of manufactured products, that— (i} the
manufactured product was manufactured in the United
States; and (i) the cost of the components of the
manufactured product that are mined, produced, or
manufactured in the United States is greater than 55
percent of the total cost of all components of the
manufactured product, unless another standard for
determining the minimum amount of domestic content of
the manufactured product has been established under
applicable law or regulation; and

c. in the case of construction materials, that all manufacturing
processes for the construction material occurred in the
United States.

“Project” means the construction, alteration, maintenance, or
repair of infrastructure in the United Slates. Projects consisting
solely of the purchase, construction, or improvement of a private
home for personal use would not constitute an infrastructure
project under OMB Guidance M-22-11, Projects that will serve a
public function, are publicly owned and operated, privately




operated on behalf of the public, or are a place of public
accommodation are indicia of infrastructure.

11.  Prohibition on Certain Telecommunications and Video Surveillance Services or Equipment

a.

As used in this paragraph, the terms backhaul; covered foreign country; covered
telecommunications equipment or services; Interconnection arrangements,
roaming; substantial or essential component; and telecommunications equipment
or services have the meaning as defined in FEMA Poiicy, #405-143-1 Prohibitions
on Expending FEMA Award Funds for Covered Telecommunications Equipment or
Services.

Prohibitions

Exceptions

Section 889(b) of the John S. McCain National Defense Authorization Act for
Fiscal Year 2019, Pub, L. No. 195-232, and 2 C.F.R. § 200,216 prohibit the
head of an executive agency on or after August 13, 2020, from obligating or
expending grant, cooperative agreement, loan, or loan guaraniee funds on
certain telecommunications products or from certain entities for national
security reasons.

Unless an exception in this paragraph applies, Subrecipient and s
subcontractors shali not use grant, cooperative agreement, loan, or loan
guarantee funds from the Federal Agency to:

1.

Procure or obtain any equipment, system, or service that uses covered
telecommunications equipment or services as a substantial or
essential component of any system, or as critical technology of any
system;

Enter into, exlend, or renew a contract to procure or obtain any
equipment, system, or service that uses covered telecommunications
equipment or services as a substantial or essential component of any
system, or as critical technology of any system;

Enter into, extend, or renew contracts with entities that use covered
telecommunications equipment or services as a substantial or
essential component of any system, or as critical technology as part of
any system; or

Provide, as patt of ils performance of this Agreement, any equipment,
system, or service that uses covered telecommunications equipment
or services as a substantial or essential component of any system, or
as critical technology as part of any system.

This paragraph does not prohibit subrecipients from providing—

1.

A service that connects to the faclliles of a third-party, such as
backhaul, roaming, or interconnection arrangemenis; or

Telecommunications equipment thal cannot route or redirect user data
traffic or permit visbility into any user data or packets that such
equipment fransmits or otherwise handles.

By necessary implication and regulation, the prohibitions also do not apply to:

1.

Covered telecommunications equipment or services that:




a. Are not used as a substantial or essential component of any

system; and
b. Ase not used as critical technology of any system.
2. Other telecommunications equipment or services that are not

considerad covered telecommunications equipment or services,
3. That which 2 C.F.R. Section 200.216 does not apply.
d. Reporting requirement

i in the event Subrecipient identifies covered lelecommunications equipment or
services used as a substantial or essential component of any system, or as
critical technology as part of any system, during performance of the Services
set forth in this Agreement, or Subrecipient is notified of such by a
Subcontractor at any lier or by any other source, Subrecipient shall report the
information in the manner stated below to the reclpient or subreciplent, unless
elsewhere in this Agreement are established procedures for reporting the
information,

i Subrecipient shali report the following information pursuant to paragraph (e}

1. Within one business day from the date of such idenlification or
notification; The Contract number; the order number(s), If applicable;
supplier name; supplier unique entity identifier (if known); supplier
Commercial and Government Entity (CAGE) code (if known); brand;
model number {original equipment manufacturer number,
manufacturer part number, or wholesaler number); item description;
and any readily available information about mitigation actions
undertaken or recommended.

2. Within 10 business days of submitting the information above: Any
further available information about mitigation actions undertaken or
recommended. |n addition, Subrecipient shall describe the efforts it
undertook to prevent use or submission of covered
telecommunications equipment or services, and any additional efforts
that will be incorporated to prevent future use or submission of covered
telecommunications equipment or services.

e. Subcontracts. Subreciplent shall insert the substance of this clause, including this
paragraph (e), in all subcontracts and other contractual instruments.

12, Remedies. If any work performed andfor goods delivered by Subrecipient fails to meset the
requirements of the Agreement, any other applicable standards, codes or jaws, or otherwise
breaches the terms of the Agreement, the CPO may in his or her sole discretion:

a. elect to have Subrecipient re-perform or cause to be re-performed, at Subrecipient’s
sole expense, any of the work which failed to meet the requirements of the contract,

b. in the case of goods, reject the goods and require Subrecipient to provide replacement
goods that meel the needs of the City and the terms of the Agreement;

C. hire another subrecipient or vendor to perform the work and deduct any additional costs
incurred by the City as a result of substituting a third party or vendors from any amounis
due to Subrecipient; or

d. pursue and obtain any and all other available legal or equitable remedies.

This Section shall in no way be interpreted lo limit the City's right to pursue and obtain any and all
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other available legal or equitable remedies against Subrecipient.

13. Suspension and Debarment.

a,

Federal regulations restrict the City from contracting with parties that are debarred,
suspended, or otherwise excluded from or ineligible for participation in Federal
assistance programs and activities, where the contract is funded in whole orin par with
federal funds. Accordingly, a contract or subcontract must not be made with any parties
listed on the SAM Exclusions list. SAM Exclusions is the list maintained by the General
Services Administration that contains the name of parties debarred, suspended, or
otherwise excluded by agencies, as well as parties declared ineligible under certain
statutory or regulatory authority. Subrecipient can verify its status and the status of its
principals, affiliates, and subcontractors at www.SAM.gov.

This Agreement is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R.
pt. 3000 and, if applicable, 45 C.F.R. § 75.213. As such, Subrecipient is required to
verify that none of its principals (defined at 2 C.F.R. § 180.995) or its affiliates {defined
at 2 C.F.R. § 180.905) are exciuded (defined at 2 C.F.R. § 180.940) or disqualified
(defined at 2 C.F.R. § 180.935).

Subrecipient must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000,
subpart C, and, if applicable, 45 C.F.R. § 75.213, and must include a requirement to
comply with these regulations in any lower tier covered transaction it enters into.

This certification, found in Exhibit 1, is a materiai representation of fact relied upon by
the State of Texas and the City. If it is later delermined that Subrecipient did not comply
with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, and, if applicable,
45 C.F.R. § 75.213, In addition to remedies available to the State of Texas and the City,
the Federal Government may pursue available remedies, including but not limited to
suspension and/or debarment.

Subrecipient agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and
2 C.F.R. pt. 3000, subpart C, and, If applicable, 45 C.F.R. § 75.213, while this offer is
valid and throughout the period of this purchase order. Subrecipient further agrees fo
include a provision requiring such compliance in its fower lier covered fransactions.

14. Byrd Anti-Lobbying Amendment.

a.

A subrecipient who applies or bids for an award or receives a Coniract/Purchase Order
of $100,000 or more shall submit to the City's Chief Procurement Officer or designee
the required cerlification as set out in Exhibit 2 of this Agreement, Each tier certifies to
ihe tier above that It will not and has not used Federal appropriated funds lo pay any
person or organization for influencing or attempting to influence an officer or employee
of any agency, a member of Congress, officer or employee of Congress, or an
employee of a member of Congress In connection with cbtaining any Federai contract,
grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose
any lobbying with non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded from tier to tier up to the recipient who
in turn will forward the certification(s) to the awarding agency.

15. Contracting with Small and Minorily Businesses, Women's Business Enterprises, and Labor
Surplus Area Firms,

a.

If Subrecipient intends to subcontract any portion of the work covered by this
Agreement, Subrecipient must take all necessary affirmative steps to assure that small
and minority businesses, women’s business enterprises and labor surplus area firms
are solicited and used when possible. Affirmative steps must include:

i Placing qualified small and minority businesses and women’'s business
enlerprises on solicitation lists;
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ii. Assuring that small and minority businesses, and women's business
enterprises are solicited whenever they are potential sources;

iil. Dividing total requirements, when economically feasible, into smaller tasks or
guantities to permit maximum participation by small and minority businesses,
and women's business enterprises;

iv. Establishing delivery schedules, where the requirement permits, which
encourage participation by small and minority businesses, and women's
business enterprises; and

V. Using the services and assistance, as appropriate, of stich organizations as
the Small Business Administration and the Minority Business Development
Agency of the Department of Commerce.

Davis-Bacon Act — Applicable to Contracls/Purchase Orders for construction work in excess of
$2,000.00 and not funded by FEMA-PA Program.

a.

C.

All transactions regarding this Contract/Purchase Order shall be done in compliance
with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) and the reguirements
of 29 C.F.R. pt. 5 as may be applicable. Subrecipient shall comply with 40 U.S.C.
3141-3144, and 3146-3148 and the requirements of 20 C.F.R. pt. 5 as applicable.

Subrecipient is required to pay wages to laborers and mechanics at a rate not less than
the prevalling wages specified in a wage determination made by the Secretary of Labor.

Additionally, Subrecipient is required to pay wages not less than once a week.

Copeland “Anti-Kickback” Act — Applicable to Contracts/Purchase Orders for construction work
in excess of $2,000.0 and when the Davis-Bacon Act also applies.

a.

Subrecipient. Subrecipient shall comply with 18 U.S.C. §874, 40 U.S.C. §3145 and the
requirements of 29 C.F.R. part 3 as may be applicable, which are incorporated by
reference to this Agreement,

Subcontracts. Subrecipient or subcontractor shall insert in any subcontracts the clause
above and such other clauses as the City or the Federal Agency may by appropriate
instructions require, and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. Subrecipient shall be responsible for the
compliance by any subcontractor or lower tier subcontractor with all of these contract
clauses.

Breach. A breach of the contract clauses above may be grounds for termination of this
Agresment, and for debarment as a contractor and subcontractor as provided in 29
1.8.C. §5.12,

Changes. The Direclor may medify the scope of services or quantity and type of goods by
giving written notification to Subrecipient, subject to the funds allocated by the City to this
Agreement. The notice takes effect immediately upon receipt by Subrecipient.

Protections for Whistleblowers.

a,

in accordance with 41 U.S.C. § 4712, Subrecipient may not discharge, demote, or
otherwise discriminate against an employee in reprisal for disclosing to any of the list
of persons or entities provided below, information that the employee reasonably
believes is evidence of gross mismanagement of a federal contract or grant, a gross
waste of federal funds, an abuse of authority relating to a federal contract or grant, a
substantial and specific danger to public health or safety, or a violation of law, rule, or
regulation related to a federal contract (including the competition for or negotiation of a
contract) or grant.
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b. The list of persons and entities referenced in the paragraph above includes the
following:

i. A member of Congress or a representalive of a committee of Congress;
ii. An Inspector General;

iii. The Govermnment Accountability Office;

iv. A Treasury employee responsible for confract or grant oversight or
management;

V. An authorized official of the Deparlment of Justice or other law enforcement
agency;

vi. A court or grand jury; or

vii. A management official or other employee of Recipient, contractor, or
subcontractor who has the responsibility to investigate, discover, or address
misconduct.

C. Subrecipient shall inform its employees in writing of the rights and remedies provided

under this section, in the predominant native language of the workforce.

tncreasing Seat Belt Use in the United States. Pursuant to Executive Order 13043, 62 FR
19217 (Apr. 18, 1997), Subrecipient is encouraged to adopt and enforce on-the-job seat belt
policies and programs for its employees when operating Subrecipient-owned, rented, or
personaliy-owned vehicles.

Reducing Text Messaging While Driving. Pursuant to Executive Order 13513, 74 FR 51225
(Oct. 6, 2009), Subrecipient is encouraged to adopt and enforce policies that ban text
messaging while driving.

Publicalions. Any publications produced with funds from this award must display the following
language nofing the funds for the project came from federal funds.

Any publications produced with funds from this award or pertaining to projects or programs
administered with funds from this award must be approved by the Cily pricr to publication.

Debts Owed to the Cily.

a. Any funds paid to Subrecipient (1) in excess of the amount to which Subrecipient is
finally determined to be authorized to retain under the terms of its award from Treasury,
(2) that are determined by the Treasury Office of Inspector General to have been
misused; or (3) that are determined by Treasury to be subject to a repayment obligation
pursuant to section 603(e) of the Act and have not been repaid by the Subrecipient
shall constitute a debt to the City and to the Federal government.

b. Any debts determined to be owed the City must be paid promptly by Subrecipient for
repayment to the federal government.

c. A debt is delinguent if it has not been paid by the date specified in the City's initial
written demand for payment, unless other satisfactory amangements have been made
or if the Subrecipient knowingly or improperly retains funds that are a debt as defined
in this paragraph. The City will take any actions available to it to collect such a debt.

Disclaimer. The United States expressly disclaims any and all responsibility or liabiiity to
Recipient and Subrecipient or third persons for the actions of Recipient, Subrecipient, or third
persons resulting in death, bodily injury, property damages, or any other losses resuiting in any
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way from the performance of this award or any other losses resulting in any way from the
performance of this award or any contract, or subcontract under this award. The acceptance
of this award by Recipient and Subrecipient does not in any way establish an agency
relationship between the United States and Recipient or Subrecipient.

Subreciplent understands that the City’s obligation for payment under this Agreement Is limited
in its entirety by the provisions of this Agreement for the performance of services under this
Agreement; unless additional funds are approved by City Council through supplementai
allocations to pay for the services, the City shall have no obligation to pay Subreciplent.
Subrecipient must look to these designated funds only and to no other funds for the City's
payment under this Agreement, and that the City is permanently excused from making
payments due under this Agreement if, for whatever reason, there is a lack of funds.

ADDITIONAL REQUIREMENTS IF AGREEMENT IS FUNDED BY U.S. DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT FUNDS:

In addition fo the General Federal Requirements listed above, if this Agreement is funded using funds
from the U.S. Department of Housing and Urban Development (“HUD"), Subrecipient shall comply
with all procurement requirements, laws, regulations, and interprelative guidance relating to the
respective HUD program, including but not limited to program requirements found in 24 C.F.R. Part
570 {CDBG), 24 C.F.R. 92 (HOME), 24 C.F.R. Part 574 (HOPWA), 24 C.F.R. Part 576 (Emergency
Solufions Grant) and the requirements listed below, and these requirements will flow down to any
agreements Subrecipient enters into with other parties relating to these funds.

1.

Civil Rights Compliance. Subrecipient shall not deny benefits or services, or otherwise
discriminate on the basis of race, color, natienal origin (including limited English proficiency),
disability, age, or sex (including sexual orientation and gender identity), in accordance with the
following authorities: Title VI of the Civil Rights Act of 1964 (Tifle VI) Public Law 88-352, 42
U.S.C. 2000d-1 el seq., and the Department's implementing regulations, 31 C.F.R. part 22;
Section 504 of the Rehabilitation Act of 1973 (Section 504}, Public Law 93-112, as ameanded
by Public Law 93-516, 29 U.S.C. 794; Title iX of the Education Amendments of 1972 (Title IX),
20 U.S.C. 1681 et seq., and the Department's implementing regulations, 31 C.F.R. part 28; Age
Discrimination Act of 1975, Public Law 94-135, 42 U.S.C. 6101 et seq., and the Department
implementing regulations at 31 C.F.R. part 23. Subrecipient shall submit to the City's Chief
Procurement Officer or designee the required assurances as set ouf in Exhibit 3 of this
Agreement. Subrecipient is deemed to have read and understands the requirements of each
of the following, if applicable to the project under this Agreement:

a. titte VI of the Civil Rights Act of 1964, (42 U.S.C. § 2000d et seq.); 24 C.F.R. Part |,
“Nondiscrimination in Federally Assisied Programs of the Department of Housing and
Urban Development - Effectuation of Title Vi of the Civil Rights Act of 1964";

b. Title VIl of the Civil Rights Act of 1964, as amended by the Equal Employment
Opportunily Act of 1972 (42 U.S.C. § 2000e, et seq.};

c. Title VIII of the Civil Rights Act of 1968, "The Fair Housing Act of 1968" (42 U.S.C. §
3601, et seq.), as amended,;

d, Executive Order 11063, as amended by Executive Order 12259, and 24 C.F.R. Part
107, "Nondiscrimination and Equal Opporiunity in Housing under Executive Order
11063" The failure or refusal of Subrecipient to comply with the requirements of
Executive Order 11063 or 24 C.F.R. Part 107 shall be a proper basis for the imposition
of sanctions specified in 24 C.F.R. 107.60;

e. The Age Discrimination Act of 1975 (42 U.S.C. § 6101, et seq.); and
f. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794.) and
g. “Nondiscrimination Based on Handicap in Federally-Assisted Programs and Activities

of the Department of Housing and Urban Development”, 24 C.F.R. Part 8.
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The Americans with Disabilities Act (42 U.S.C. §12131; 47 U.5.C. §§155, 201, 218,
and 225);

By signing this Agreement, Subrecipient understands and agrees that the activities
funded shali be performed in accordance with 24 C.F.R. Part 8; and the Architeclural
Barriers Act of 1968 {42 U.S.C. § 4151, et seq.), including the use of a
telecommunications device for deaf persons (TDDs) or equally -effective
communication system

Nationa! Flood Insurance Program.

a,

If applicable, this Agreement is subject to the requirements of the Flood Disaster
Protection Act of 1973 (P.L. 93-234) for areas identified by HUD as having special flood
hazards, The use of any funds provided for acquisition or construction in identified
areas shall be subject to the Mandatory Purchase of Flood insurance requirements of
section 102(a) of said act.

Any contract or agreement for the sale, lease, or other transfer of land acquired,
cleared, or improved with assistance provided under this Agreement shall contain, if
the land is located in an area Identified by HUD as having a special flood hazard,
provisions which obligate the transferee and ils successors or assigns to obtain and
maintain, during the life of the project, flood insurance as required under section 102(a)
of the Flood Disaster Protection Act of 1973, as amended. These provisions shall be
required notwithstanding the fact that the construction on the land is not itself funded
with funds provided under this Agreement.

Displacement, Relocation, Acquisition and Replacement of Housing

a.

Subrecipient understands thal projects funded hereunder may be subject to the
Uniform Relocation Assistance and Real Property Acquisition Policles Act of 1870
(URA) (42 U.S.C. §4601-4655), as applicable; and that individuals or businesses that
are required to move from real property, permanently or involuntarily as a direct result
of rehabilitation, demolition, or acguisition for the project assisted hereunder must be
compensated pursuant to the URA,

Seclion 3 of the Housing and Urban Development Act of 1968

a.

Compliance with the provisions of Section 3 of the Housing and Urban Development
Act of 1968, Pub. L. 90448, 82 Stat. 476 (codified as amended at 12 U.8.C. 1701u)
and as implemented by the regulations set forth in 24 CFR Part 75, and all applicable
rules and orders issued hereunder prior to the execution of this Agreement, shall be a
condition of the Federal financial assistance provided under this Agreement and
binding upon any Subrecipients and subcontractors. Falliure to fulfill these requirements
shall subject any Subrecipients and subcontractors, their successors and assigns, to
those sanctions specified by this Agreement through which Federal assistance is
provided.

Subrecipients agree to include the following fanguage in all subcontracts executed
under this Agreement:

"“The work to be performed under this Agreement is subject to the requirements of
Section 3 of the Department of Housing and Urban Development (HUD). Section 3 of
the Housing and Urban Development Act of 1968, as amended, (12 U.5.C. §1701y,
“Section 3") and implementing regulations at 24 C.F.R. Parl 75 apply lo the
Agreement. The purpose of Section 3 is to ensure that employment and other
economic opportunities generated by HUD assistance or HUD-assisted
developments covered by Section 3 shall, to the greatest extent feasible, be directed
to low and very low-income persons, including persons who are recipients of HUD
asslstance for housing, with a preference for both targeted workers living in the
service area or neighborhood of the Development and YouthBuild participants, as
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defined at 24 CFR Part 75 ("Section 3 Regulations")."

The work to be performed under this Agreement is subject to the requirements of
Section 3 of the Housing and Urban Development Act of 1968, as amended (12 USC
§1701u) ("Section 3"). The purpose of Section 3 is to ensure that employment and
other sconomic opportunities generated by HUD assistance or HUD-assisted
developments covered by Section 3 shall, to the greatest extent feasible, be directed
to low- and very low-income persons, including persons who are recipients of HUD
assistance for housing, with a preference for both targeted workers living in the service
area or neighborhood of the Development and YouthBuild participants, as defined at
24 CFR Part 75 ("Section 3 Regulations").

Subrecipient agrees to comply with HUD's regulations in Section 3 Regulations, which
implement Section 3. As evidenced by their execution of this Contract, the Subrecipient
cerlifies that they are under no contractual or other impediments that would prevent
them from complying with the Section 3 Regulations,

Subrecipient shall send to each labor organization or representative of workers with
which it has a collective bargaining agreement or other confract or understanding, if
any, a nofice advising the labor organization or workers' representative of the
Subrecipient’s commitments under this Section 3 clause and shall post copies of the
notice in conspicuous places at the worksite where both employees and applicants for
training and employment positions can see the notice. The notice shall describe the
Section 3 preference and shall set forth the following: i) minimum number and job titles
subject to hire, (i) availability of apprenticeship and training positions, (iii) qualifications
for each, (iv} name and location of the person(s) taking applications for each of the
positions, and (v} the anticipated date the work shalt begin.

Subrecipient will include or have included a Section 3 clause in every subcontract
subject to compliance with regulations in Section 3 Regulations and agrees to take
appropriate action, as provided in an applicable provision of the subcontractor in this
Section 3 clause, upon a finding thal the subcontractor violates the regulations in
Section 3 Regulations. The Subrecipient will nat subconiract with any subcontractor
where the Subrecipient has notice or knowledge that the subcontractor has been found
in violation of the regulations in Section 3 Regulations.

The Subreclpient will certify that any vacant employment positions, including training
positions, that are filled (i) after Subrecipient is selected but before the Agreements
executed, and (fi) with persons other than those to whom the regulations of Section 3
Regulations require employment opportunities to be directed, were not filled to
circumvent the Subrecipient's obligations under Section 3 Regulations

Noncompliance with HUD's regulations In Section 3 Regulations may result in
sanctions, termination of this Agreement for default, and debarment or suspension from
future HUD assisted contracts.

Lead-Based Paint Poisoning Prevention Act. The Lead-Based Paint Poisoning Prevention Act
(42 U.S.C. §§ 4821-4846), the Residential Lead-Based Paint Hazard Reduction Act of 1992
(42 U.8.C. §§ 4851-4856), and the implementing regulations at 24 C.F.R. Part 35, Subparls A,
8, J, K and R may apply to activities under the Contract.

Uniform Administrative Requirements, Cost Principles and Audit Requirements. Subrecipient
shall comply with "Uniform Administrative Requirements, Cost Principles and Audil
Requirements for Federal Awards” as sel forth under 2 C.F.R, Part 200, as applicable,

Conflict of Interest

In the procurement of supplies, equipment, construction, and services by the City or a
subrecipient, the conflict of Interest provisions in 2 C.F.R. Part 200, SubpartB - General
Provisions, shall apply.
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b. In all cases not governed by 2 C.F.R. Part 200, Subpart B, the provisions of this section
shall apply. Such cases inciude, bul may not be limited to, the acqyuisition and
disposition of real properly and the provision of assistance by the recipient, by its
contractors, subcontractors, subrecipients, or to individuals, businesses or other
private entities under eligible activities which authorize such assistance (e.g.
rehabilitation, preservation, and other improvements of private properties or facilities).

i No persons described in paragraph (if) (below) who exercise or have exercised
any functions or responsibilities with respect to federal activities or who are in
a position to participate in a decision-making process or gain inside information
with regard fo federal assisted activities, may obtain a personal or financlal
interest or benefit from, or have any interest in any contract, subcontract, or
agreement or the proceeds thereunder, either for themselves or those with
whom they have family or business ties, during their tenure or for one year
thereafter with respect to the federal assisted aciivity, or with respect lo the
proceeds of the federal assisted activity.

ii The requirements of paragraph {i) apply to any person who is an employee,
agent, consullant, officer, or elected or appointed official of the City, of any
designated public agency, contractor, subcontractor, or subrecipient which
receives funds under the federal grant.

Eligibility of Aliens Not Lawfully Present in U.S. Subrecipient understands that aliens nhot
lawfully present in the U.S., as described in 49 C.F.R. §24.208, are not eligible to apply for
benefits under certain federal activilies.

Architectural Barrlers Act, The Architectural Barriers Act of 1968 (42 U.S.C. §§4151-4157)
requires certain Federal and Federally funded buildings and other facilities to be designed,
constructed, or altered in accordance with standards that insure accessibility to, and use by,
physically handicapped people. A building or facility designed, constructed or altered wilh funds
allocated or reallocated under this part after December 11, 1985, and that meets the definition
of "residential structure” as defined in 24 C.F.R. §40.2 or the definition of "building” as defined
in 41 C.E.R. §101-19.602(a) is subject to the requirements of the Architectural Barriers Act of
1968 (42 U.S.C. §§4151-4157) and shall comply with the Uniform Federal Accessibility
Standards (Appendix A to 24 C.F.R. Part 40 for residential structures, and Appendix A fo 41
C.F.R. Part 101-19, Subpart 10119.6, for general type buildings).

Records for Audil Purposes. Without fimitation to any other provision of the foragoing
Agreement/Contract, Subrecipient shall maintain all records concerning the program or project
financed under this Agreement which the City reasonably requires from the date of submission
of the final expenditure report or, for Federal awards that are renewed quarterly or annually,
from the date of the submission of the quarterly or annual financia! report, respectively, as
reported to the Federal awarding agency or pass-through entity in the case of a contractor
pursuant to 2 C.F.R. §200.333. Subrecipient shall maintain records required by 24 C.F.R.
§135.92 for the period required under 2 G.F.R. §200.333. Subrecipient will give the City, HUD,
the Comptroller General of United States, the General Accounting Office, or any of their
authorized representatives access to and the right to examine, copy, or reproduca all records
pertaining to the acquisition and construction of the project and the operation of the program or
project. The right to access shall continue as long as the records are required to be maintained
under 2 C.F.R. §200.336.

Audit Requirements.

a. Limited Scope Audit - Subrecipient understands that Non-Federal entities that expend
less than $750,000 a year in Federal awards are exempt from Federal audit
requiremenlts for that year, but records must be available for review and audit as
described hereinabove at Section 17. Subrecipient further understands that limited
scope audits can and may be required by the City for non-Federal entities that expend
less than $750,000. If the City requires such limited scope audits, same shall be
performed in accordance with 2 C.F.R. Part 200, Subpart F - Audit Requirements.,
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b. Single Audit - Single Audit - Subrecipient further understands that non-Federal entilies
that expend $750,000 or more a year in Federal awards shall have a single audit
conducted pursuant fo 2 C.F.R. Part 200, Subpart F - Audit Reguirements, except when
an election is made fo have a program specific audit pursuant to and described in 2
C.F.R. Parl 200, Subpart F - Audit Requirements. Once the Agreement is executed,
Subrecipient understands that it is barred from considering such audit and must have a
single audit conducted as desciibed herelnabove.

Rights to Inventions made under a Contract or Agreement. If the Federal award meels the
definition of “funding agreement” under 37 C.F.R. §401.2 (a) and the recipient or Subrecipient
wishes fo enter into a contract with a small business firm or nonprofit organization regarding
the substitution of parties, assignment or performance of experimental, developmental, or
research work under that “funding agreement,” the reciplent or Subrecipient must comply with
the requirements of 37 C.F.R. Parl 401, “Rights lo Inventions Made by Nonprofit QOrganizations
and Small Business Firms Under Government Grants, Contracts and Cooperative
Agreements,” and any implementing regulations issted by the awarding agency.

Energy Policy and Conservation Act. Subreciplent must comply with mandatory standards and
policies relating fo energy efficiency which are contained in the state energy canservation plan
issued in compliance with the Energy Policy and Conservation Act (42 U.S.C. §6201).
Procurement of Recovered Materials. See 2 C.F.R. §200.322,

Subrecipient shall not use HUD seal(s), logos, crests, or reproductions of flags or iikenesses of
HUD agency officials without specific the HUD's written pre-approval.
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APPLICABLE LAW - CDBG-MIT

1. Federal Funding Accountability and Transparency Act (FFATA)

The Subrecipient shall comply with the requirements of 2 CFR Part 25
Universal Identifier and System for Award Management (SAM). The Grantee
must have an active registration in SAM in accordance with 2 CFR Part 25,
appendix A, and must have a Data Universal Numbering System (DUNS)
number, The Grantee must also comply with provisions of the Federal Funding
Accountability and Transparency Act, which includes requirements on
executive compensation, and 2 CFR Part 170 Reporting Subaward and
Executive Compensation Information.

1, Additional Administrative Requirements: Additlonal administrative
requirements of federal grants are contained in 2 CFR, Part 25. The Subrecipient
and sub-awardees ai all tiers must obtain a DUNS number and provide the
DUNS to the State before the sub-award can be issued. The Subreciplent will
register with SAM and furnish State with documentation verifying such
registration in order to receive federal funding under this Agreement.

2. Federal Award Number: As per the Federal Funding Accountability and
Transparency Act, federal agencies will assign a Federal Award Identification
Number (FAIN) fo each federal award. The FAINs are intended to increase
transparency in federal spending and allow the American public o hold the
government accountable for spending decisions. Each Subrecipient and sub-
awardee should he aware of this identification number and ensure the FAIN is
incorporated into alf sub- grants under the Agreement,

2, Displacement, Relocation, Acquisition and Replacement of Housing

Subrecipient understands that projects funded hereunder may be subject to the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (URA) {42 U.S.C. §4601-4655), 24
CFR Part 42 and 24 CFR 570.606; and that individuals or businesses that are required to move from
real property, permanently or involuntarily as a direct result of rehabilitation, demolition, or acquisition
for the project assisted hereunder must be compensated pursuant to the URA.

In addition to other URA requirements, these regulations (49 CFR 24.403(d))
implement Section 414 of the Robert T. Stafford Disaster Relief and Emergency
Assistance Act, 42 USC 5181, which provides that "Notwithstanding any other provision
of law, no person otherwise eligible for any kind of replacement housing payment under
the [URA] shall be denied such eligibility as a result of his being unable, because of a
major disaster as determined by the President, to meet the occupancy requirements set
by such Act”.

3, Architectural Barriers Act and the Americans with Disabilities Act

The Subrecipient shall ensure that its activities are consistent with requirements of
the Architectural Barriers Act and the Americans with Disabilities Act.

The Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) requires certain Federal
and Federally funded buildings and other facilities to be designed, constructed, or
altered in accordance with standards that insure accessibility to, and use by, physically
handicapped people. A building or facility designed, constructed, or altered with funds
allocated or reallocated under this part after December 11, 1995, and that meets the
definition of “residential structure” as defined in 24 CFR 40.2 or the definition of
“building” as defined in 41 CFR 101-19,602(a) is subject to the requirements of the
Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) and shall comply with the
Uniform Federal Accessibility Standards (appendix A to 24 CFR Part 40 for residential
structures, and appendix A to 41 CFR Part 101-19, Subpart 101-19.6, for general type
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buildings).

The Ameticans with Disabilities Act (42 U.S.C. 12131; 47 U.S.C. 155, 201, 218 and
225) (ADA) provides comprehensive civil rights to individuals with disabilities in the
areas of employment, public accommodations, State and local government services,
and telecommunications. It further provides that discrimination includes a failure to
design and construct facilities for first occupancy no later than January 26, 1993, that
are readily accessible to and usable by individuals with disabilities. Further, the ADA
requires the removal of architectural barriers and communication barriers that are
structural in nature in existing facilities, where such removal is readily achievable—that
is, easily accomplishable and able to be carried out without much difficulty or expense

4. Conflict of Interest under 24 CFR 570.611

The subrecipient shall ensure that no employee, agent, or officer of your organization with decision-
making responsibility for CDBG funds and activilies is allowed to benefit from COBG aclivities or have
a financial interest in any agreement regarding those activities or in the proceeds of the activities. This
requirement applies to any person who is an employes, agent, consultant, officer, or elected or
appointed official of the grantes, a designated public agency, or a subrecipient, and to their immediate
family members and business pariner(s). The requirement applies for such persons during their
tenure and for a period of one year after leaving the grantee or the subrecipient organization. Upon
written request, exceptlons may be granted by HUD on a case-by-case basis, after consideration of
the cumulative effect of various factors listed in 24 CFR 570.611(d), and only with: (a) full disclosure
of the potential conflict and (b) a legal opinion of the grantee’s altorney that there would be no
violation of state or local laws in granting the exception,

5. Religious Activifies

The Subrecipient agrees that Grant Funds provided under this Agreement shall not be
utilized for inherently religious activities prohibited by 24 CFR 570.200(j), such as
worship, religious instruction, or proselytization. Religious Organizations are allowed
to participate in CDBG-MIT grant programs to support Mitigation and any eligible
activity.

6._Prohibition on Choice Limiting Activities Prior to Environmental Review

The Subrecipient must comply with the limitations in 24 CFR 58.22, which imposes
limitations on activities pending clearance, and specifically limits commitments of HUD
funds or non-HUD funds by any participant in the development process before
completion of the environmental review. A violation of this requirement may resuit in
a prohibition on the use of Federal funds for the activity. The Subrecipient must comply
with the limitations in 24 CFR 58.22 even though the Subrecipient is not delegated the
requirement under Section 104(g) of the HCD Act for environmental review, decision-
making, and action (see 24 CFR part 58) and is not delegated the Subrecipient's
responsibilities for initiating the review process under the provisions of 24 CFR Part
52, 24 CFR 58.22 imposes limitations on activities pending clearance, and specifically
limits commitments of HUD funds or non-HUD funds by any patticipant in the
development process before completion of the environmental review. A violation of
this requirement may result in a prohibition on the use of Federal funds for the activity.
7. Duplication of Benefits
The Subrecipient shall not carry out any of the activities under the Agreement in a
manner that results in a prohibited duplication of benefits as defined by Section 312 of
the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 USC 5155)
and described in Appropriations Act. Specifically, Section 312 prohibits any person,
business concern, or other entity from receiving “any part of such loss as to which he
has received financial assistance under any other program or from insurance or any
other source,” 42 USC 5155 (a). A duplication occurs when a beneficiary receives



assistance from multiple sources of cumulative amount that exceeds the total need for
a particular recovery purpose. The amount of the duplication is the amount of
assistance provided in excess of need. If a duplication of benefits occurs, funds may
be recaptured per the terms and conditions of the subrogation agreement (Attachment
D). Guidance to assist in preventing a duplication of benefits is provided in a notice
published in the Federal Register at 76 FR 71060 (November 16, 2011).
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Pocket No. FR—6109-N-02]
RIN 2506-ZA02

Allocations, Common Application,
Waivers, and Alternative Requirements
for Community Development Block
Grant Mitigation Grantees

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Notice.

SUMMARY: This notice allocates §6.875
billion in Community Development
Block Grant Mitigation (CDBG-MIT)
funds to grantees recovering from
qualifying 2015, 2016, and 2017
disasters, Funds allocated by this notice
were made available by the Further
Additional Supplemental
Appropriations for Disaster Relief
Requirements Act, 2018 (approved
February 8, 2018) {the "“Appropriations
Act”). This notice describes grant
requirements and procedures, including
waivers and alternative requirements,
applicable to CDBG-MIT funds only.
The Department acknowledges the
governance and financial management
challenges of the Commonwealth of
Puerto Rico and the on-going capacity
considerations in the U.S, Virgin
Islands. Accordingly, the allocation of
funds to the Commaonwealth of Puerto
Rico and the U.S. Virgin Islands for
mitigation and electrical power system
improvements shall be governed by
subsequent notices in order to provide
additional time to Puerto Rico and the
1.8, Virgin Islands to work with the
Department to address these issues.
DATES: Applicability Date: September 4,
2019,

FOR FURTHER INFORMATION CONTACT:
Jessie Handforth Kome, Acting Director,
Office of Block Grant Assistance,
Community Planning and Development,
Department of Housing and Urhan
Development, 451 7th Street SW, Room
7282, Washington, DC 20410, telephone
number 202--708-3587. Persons with
hearing or spesch impairments may
access this number via TTY by calling
the Federal Relay Service at 800-877—
8339, Facsimile inquiries may be sent to
Ms. Kome at 202—708-0033. (Except for
the 800" number, these telephone
numbers are not toll-free}. Email
inquiries may be sent to disasfer
recovery@hud.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Overview and Policy Objectives
1. Use of CDBG-MIT Funds

A. Mitigation Definition
B. Action Plan, Substantial Amendments,
and Covered Projects
C. Most Impacted and Distressed Areas
1L Allecations
IV, Overview of Grant Process
V. Applicable Rules, Statutes, Waivers, and
Alternative Requirements
A. Grant Administration and Action Plan
Requirements
B. Housing and Related Floodplain Issues
C. Infrastructure
D. Economic Development
VI. Certifications and Collection of
Information
VI. Duration of Funding
Vil Catalog of Federal Domestic Assistance
IX. Finding of No Significant Impact

1. Overview and Policy Objectives

The Further Additional Supplemental
Appropriations for Disaster Relief
Requirements Act, 2018 {Division B,
Subdivision 1 of the Bipartisan Budget
Act of 2018, Pub, L, 115--123, approved
February 9, 2018} {the " Appropriations
Act”), made available $28 billion in
Community Development Block Grant
disaster recovery (CDBG-DR) funds, and
directed HUD to allocate not less than
§12 billion for mitigation activities
proportional to the amounts that CDBG—
DR grantees received for qualifying
disasters in 2015, 2016, and 2017, This
notice accordingly allocates
$6,675,044,000 in CDBG-MIT funds for
mitigation activities consistent with the
Appropriations Act.

CDBG-MIT funds represent a unique
and significant opportunity for grantees
to use this assistance in areas impacted
by recent disasters to carry out strategic
and high-impact activities to mitigate
disaster risks and reduce future losses.
While it is impossible 1o eliminate all
risks, CDBG-MIT funds will enable
grantees to mitigate against disaster
risks, while at the same time allowing
grantees the opportunity to transform
State and local planning.

Through this allocation for mitigation,
HUD seeks o

» Support data-informed investments
in high-impact projects that will reduce
risks attributable to natural disasters,
with particular focus on repetitive loss
of property and critical infrastructure;

» Build the capacity of States and
local governments to comprehensively
analyze disaster risks and te update
hazard mitigation plans through the use
of data and meaningful community
engagement;

« Suppeort the adoption of policies
that reflect Jocal and regional priorities
that will have long-lasting effects on
community risk reduction, to include
the risk reduction to community
lifelines such as Safety and Security,
Communications, Food, Water,
Sheltering, Transportation, Health and

Medical, Hazardous Material
{management) and Energy (Power &
Fuel); and future disaster costs (e.g.,
adoption of forward-looking land use
plans that integrate the hazard
mitigation plan, latest edition of the
published disaster-resistant building
codes and standards (to include
wildland urban interface, flood and all
hazards, ASCE-24, and ASCE-7
respectively), vertical flood elevation
protection, and policies that encourage
lazard insurance for private and public
facilities); and

+ Maximize the impact of available
funds by encouraging leverage, private-
public partnerships, and coordination
with other Federal programs.

The guiding structure and objectives
astablished for CDBG-MIT funds bear
similarities to other federal programs
that address hazard mitigation,
particularly FEMA’s Hazard Mitigation
Grant Program (HMGP). Accordingly,
HUD has structured this notice and its
requirements to complement HMGP
policies and processes where possible.
For example, both CDBG-MIT funds
and FEMA HMGP funds require
grantees to conduct a multi-hazard risk
assessment to inform projects and
programs. Additionally, grantee use of
CDBG-MIT funds will be focused on
effectively addressing risks to
indispensable services that enable the
gontinuous operation of critical
business and govermment functions, and
that are critical to the protection of
human health and safety, or economic
security, as described in section
V,A.2.a.(1) of this notice.

The Appropriations Act provides
CDBRG-MIT funds as a supplemental
appropriation to the Community
Development Block Grant (CDBG)
program. Accordingly, the alignment of
CDBG-MIT funds with other federal
mitigation programs must alse occur
within the basic CDBG framewaork. The
national objectives of the CDBG program
are: (a) Providing benefit to low- and
moderate-income persons; (b)
preventing or eliminating slum and
blighting conditions; or (¢} addressing a
severe and recently arising urgent
community welfare or health need.
Unlike other forms of Federal disaster
recovery assistance, CDBG-DR and
CDBG-MIT grants have a statutory focus
on benefiting vulnerable lower-income
people and communities and targeting
the most impacted and distressed areas.

The Appropriations Act requires that
prior to the obligation of CDBG-DR
funds by the Secretary, & grantee shall
submit a plan to HUD for approval
detailing the proposed use of all funds
including the criteria for eligibility and
how the use of these funds will address
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mitigation in the most impacted and
distressed {MID} areas, The
Appropriations Act also provides HUD
with waiver authority that enabled HUD
to modify the basic CDBG requirements
to support hazard mitigation when
needed. However, there are several
statutory requirements under the basic
CDBG framework {e.g., requirements
related to labor standards,
nondiscrimination, the environment
and fair housing) which HUD is not
authorized to waive, Because this
framework will largely remain intact
throughout this notice and to ensure
compliance with all applicable program
requirements, HUD strongly encourages
grantees to designate the agency that
administers its CDBG-DR funds to also
administer this CDBG-MIT grant.

The notice also balances the goals of
aligning mitigation policies across
federally-funded programs, maximizing
efficiencies, and preserving critical
aspects of the CDBG structurs, As
discussed in section V.A. of this notice,
Grant Administration and Action Plan
Requirements, grantees are encouraged
to use COBG-MIT planning funds to
update the FEMA-approved Hazard
Mitigation Flans (HMP) and are required
to reference the applicable FEMA HMP
in their action plan and describe how
the HMP has informed the COBG-MIT
action plan. Grantees may also use these
funds for planning activities, including
but not imited to regional mitigation
planning, the integration of mitigation
plans with other planning initiatives,
activities related to FEMA's Pre-{}isaster
Mitigation {PDM, to be renamed
Building Resilient and Infrastructure
Communities (BRIC) as part of
implementation of section 1234 of the
Disaster Recovery Reform Act of 2018,
which amended section 203 of the
Stafford Act {42 U.S.C. 5133)) and Flood
Mitigation Assistance (FMA),
modernizing building codes and
regional land-use plans, and upgrading
mapping, data, and other capabilities to
better understand evolving disaster
risks. For example, in wildland fire risk
areas, grantees may use these funds to
develop a Community Wildfire
Protection Plan (CWPP). Additionally,
State grantees are encouraged to use
CDBG-MIT planming fands to meet the
additional requirements for an
enhanced HMP and for eligible CDBG—
MIT activities that increase a grantee’s
capacity to participate in FEMA’s
HMGP Program Administration by
States (PAS) initiative. This use of
CDBG-MIT funds, in combination with
FEMA. HMGP assistance, will have long-
term benefits by supporting high-quality
mitigation planning, building a

foundation for continuous coordination
and data-driven outcomes, and
providing common goals for selecting
high impact projects across multiple
programs and funding sources.

HUD recognizes that this first-time
appropriation of mitigation-only CDBG
funds may pose challenges to grantees
in aligning their mitigation strategies
and activities with their obligation to
use most of their CDBG-MIT funds to
benefit low- and moderate-income
persons and to use the funds in the MID
aveas resulting from a disaster.
Accordingly, this notice provides
grantees with flexibility on the
percentages related to a CDBG-MIT
grant’s overall benefit requirement and
MID expenditure requirement, As with
CDBG-DR, HUD encourages CDBG-MIT
grantees to consider a wide range of
community development objectives
related to recovery and economic
resilience. This notice provides a waiver
and establishes an alternative
requirement to include new urgent need
national objective criteria that are
applicable to COBG-MIT funds only, as
described in section V.A.13. of this
notice. This urgent need mitigation
(UNM) national objective reguires
activities funded with the COBG-MIT
grant to result in measurable and
verifiable reductions in the risk of loss
of life and property from future disasters
and yield community development
benafits. The waiver and alternative
requirement in section V.A.13, also
explains that grantees shall not rely on
the national objective criteria for
elimination of slum and blighting
conditions without approval from HUD,
because this national objective generally
is not appropriate in the context of
mitigation activities,

CDBG-MIT funds are to be used for
distinctly different purposes than
CDBG-DR funds. The amount of
funding provided through this CDBG—
MIT allocation and the nature of the
programs and projects that are likely to
be funded requires that COBG-MIT
grantees and their subrecipients
strengthen their program management
capacity, financial management, and
internal controls. Each grantee is
required to strengthen its internal audit
function, specify the criteria for
subrecipient selection, increase
subrecipient monitoring, and establish a
process for promptly identifying and
addressing conflicts under the grantee’s
conflict of interest policy. The
Department also intends to establish
special grant conditions for individual
CDBG-MIT grants based upon the risks
posed by the grantee, including risks
related to the grantee’'s capacity to carry
out the specific programs and projects

proposed in its action plan, These
sonditions will be designed o provide
additional assurances that mitigation
programs are implemented in a manner
to prevent waste, fraud, and abuse and
that mitigation projects arva effectively
operated and maintained.

While CDBG-DR and CDBG-MIT
funding are valuable resources for long-
term recovery and Initigation in the
wake of major disasters, HUD
concurrently expects that grantees will
take steps to set in place substantial
governmental policies and
infrastructure to enhance the impact of
HUD-funded investments. In some
instances, this goal may be achieved
through the development and
application of mors stringent building
and zoning codes which will help to
limit damage from future severe weather
events. It should be noted that these
actions are eligible costs under CDBG—
DR or CDBG-MIT funding,

Consistent with prior CDBG-DR
notices, HUD restates that disaster
recovery is a partnership between
Federal, state, and local government and
CDBG-MIT grantees should invest in
their own recovery. To sustain CDBG—
MIT physical investments in the future,
it is imperative hal grantees collect and
apply sufficient revenues for operation
and maintenance costs in the outyears.
HUD expects grantees to contribute to
their recovery through the use of reserve
or “rainy day” funds, borrowing
authority, or retargeting of existing
resources. The ultimate value of this
mitigation funding appropriation is not
limited to the projects and activities
implemented with the funds but will
also encompass how state and local
partners are motivated to improve many
of their governmental functions to better
position jurisdictions to be resilient in
the face of future disasters. HUD will
examine how grantees plan to achieve
this broader benefit and will promote
best practices to future CDBG-DR
grantees.

It is the policy of the Administration
that this first implementation of CDBG~
MIT funding be implemented in a
manner that mandates careful planning,
adequate oversight, and increased
reporting of anticipated and actual
outcomes of the uses of the mitigation
funds, to inform future Federal disaster
mitigation efforts, to encourage private
sactor funding of mitigation projects,
and to maximize the benefits of CDBG—
MIT funding.

The Administration cannot emphasize
strongly enough the need for grantees to
fully and carefully evaluate the projects
that will be assisted with CDBG-MIT
funds. One of the goals of COBG-MIT is
to sot a nationwide standard that will
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help guide not just future Federal
investments in mitigation and resilience
activities—to include the mitigation of
community lifelines, but state and local
investments as well. The level of CDBG~
MIT funding available to most grantees
cannot address the entire spectrum of
known mitigation and resilience needs.
Accordingly, HUD expects that grantees
will rigorously evaluate proposed
projects and activities and view them
through several lenses before arriving at
funding decisions, including ensuring
that already committed public or private
resources are not supplanted by CDBG-
MIT funds.

One such lens could be a thorough
consideration of projects and activities
encompassed within the applicable
FEMA HMP and a judgment of whether
those projects/activities represent
targeted strategic investments for the
grantee based on current or foreseeable
risks. This judgment would stand in
contrast to the funding of projects/
activities identified in such plans
where, for example, there has been no
recent review of the risk reduction value
of the investment or the project/activity
has been carried in the plan for years
but has limited risk reduction value,

A second lens could be a
consideration of the status of necessary
planning and permitting efforts, To
ensure that CDBG-MIT investments
have the highest possible impact on
long-term mitigation and resilience
needs, each grantee should conduct a
careful} status review of planning and
permitting actions for proposed
projects/activities and identify those
that can move forward quickly.
Concurrently, this exercise can help to
identify Federal regulatory reliefl that is
critical io helping clear the path for
these projects/activities. In this vein, the
Administration expects that graniees
will conduct a review of and make
necessary changes and exceptions to
their own permitting and related
processes to expedite funded projects/
activities. In undertaking this analysis,
grantees should not succumb to the urge
to select projects/activities solely
because they are the most advanced in
the planning and permitting process but
should focus on high impact
investments and a thorough
understanding of what will be necessary
to move those investments forward
rapidly.

The notice includes several waivers
and alternative requirements typically
established in CDBG-DR Federal
Register notices but modified as
necessary to reflect the distinct purpose
of CDBG-MIT funds. The Department
cannot anticipate every type of
mitigation project or program that will

be proposed by grantees, but these
activity-based waivers and alternative
requirements are intended to provide
grantees with continued flexibility in
the design and implementation of
comprehensive mitigation prograins and
projects,

For purposes of this notice, HUD is
using the terms CDBG-MIT programs
and projects to refer to the means by
which grantees implement CDBG
eligible activities. This notice also
references the general categorias of
infrastructure and public facilities,
housing, planning and administration,
public services, and economic
development that grantees often use to
group activities in an action plan, in the
DRGR action plan, and in quarterly
performance reports.

. Use of CDBG-MIT Funds

II. A. Mitigation Definition

For the purposes of this notice,
mitigation activities are defined as those
activities that increase resilience to
disasters and reduce or eliminate the
long-term risk of loss of life, injury,
damage to and loss of property, and
suffering and hardship, by lessening the
impact of future disasters.

II. B. Action Plan, Substantial
Amendments, and Amendments for
Covered Projects

Before the Secretary obligates CDBG—
MIT funds to a grantee, the
Appropriations Act requires the grantee
to submit a plan to HUD for approval
detailing the proposed use of all funds.
All or a portion of an action plan or
suhstantial amendment will be
substantially incompiete if the plan
does not include the slements required
by this notice, A grantee's use of CDBG—
MIT funds must be consistent with its
action plan.

All CDBG-MIT activities must: (1}
Meet the definition of mitigation
activities above; (2) address the current
and future risks as identified in the
grantee’s Mitigation Needs Assessment
of most impacted and distressed areas
{described below); [3) be CDBG-eligible
activities under title 1 of the Housing
and Community Development Act of
1974 (HCDA) or otherwise eligible
pursuant to a waiver or alternative
requirement; and (4) meet a national
objective, including additional criteria
for mitigation activities and Covered
Projects. The action plan must describe
how funded activities satisfy these
requirements.

As mentioned above, the action plan
must include a risk-based Mitigation
Needs Assessment that identifies and
analyzes all significant current and

future disaster risks and provides a
substantive basis for the activities
proposed. To complete this assessment,
grantees must consult with other
jurisdictions, the private sector and
other government agencies, including
State and local emergency management
agencies that have primary
responsibility for the administration of
FEMA mitigation funds, including the
State Hazard Mitigation Officer (SHMO),
for HMGP alignment. Graniees must
also use the most recent risk assessment
completed or currently being updated
through the FEMA HIMP process to
inform the use of CDBG-MIT {unds.
Therefore, the grantee must use the risks
identified in the FEMA approved HMP
as the starting point for its Mitigation
Needs Assessment unless the
jurisdiction is in the process of updating
the HMP. If a jurisdiction Is currently
updating an expired HMP, the grantee
administering the COBG-MIT funds
must consult with the agency
administering the HMP update to
identify the risks that will be included
in the Mitigation Needs Assessment,
The action plan must describe proposed
allocations of CDBG-MIT funds that
meet all of the requirements listed above
in this section.

To maximize the impact of all
available funds, grantees must
coordinate and align these CDBG-MIT
funds with other mitigation projects
funded by FEMA, the U.S, Army Corps
of Engineers {USACE}, the U.S. Forest
Service, and other agencies as
appropriate. For example, in wildland
fire prone areas, this would include
federal and state forestry and fire
agencies that carry out activities related
to fire risk reduction.

Grantees must describe in their action
plan how they have coordinated and
will continue to coordinate with other
partners who manage FEMA and
USACE funds and describe the actions
that they have taken to align their
planned CDBG-MIT activities with
other federal, state, and local mitigation

_ projects and planning processes.

To allow for a more detailed review
of larger projects, this notice requires
that infrastructure projects that also
meet the definition of a Covered Project
be included in an action plan or a
substantial action plan amendment. For
purpeses of this notice, a Covered
Project is defined as an infrastructure
project having a total project cost of
$100 million or more, with at least $50
million of CDRG funds (regardless of
source (CDBG-DR, CDBG-National
Disaster Resilisnce (NDR}), CDBG-MIT,
or CDBG)). For grantees that are
considered by HUD to have
“unmitigated high risks” that impact
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their ahility to implement laxrge scale
projects, HUD may impose special grant
conditions, including but not limited to
a Jower dollar threshold for the
definition of a Covered Project.

As described in section V.A.2.h,
below, when a grantee proposes a
Covered Project, the action plan or
substantial amendment must include a
description of the project and the
information required for other CDBG—
MIT activitiss (how it meets the
definition of a mitigation activity,
consistency with the Mitigation Needs
Assessment provided in the grantee's
action plan, eligibility under section
105(a} of the HCDA or a waiver or
alternative requirement, and national
objective, including additional criteria
for mitigation activities), Additionally,
the action plan must describe how the
Covered Project meets additional
criteria for national objectives for
Covered Projects (described in V,A.13.
below) including: Consistency with
other mitigation activities in the same
MID area; demonstrated long-term
efficacy and sustainability of the project
including its operations and
maintenance; and a demonstration that
the benefits of the Covered Project
outweigh the costs {through the
methods described in V.A.2.h.).

II. C. Most Impacted and Distressed
Areas

The Appropriations Act made COBG-
MIT funds available for eligible
activities related to the mitigation of
rigks within the MID areas. This notice
lists the TTUD-identified MID areas for
each CDBG-DR grantee receiving an
allocation of CDOBG--MIT funds. The
HUD-identified MID areas for each
CDBG-MIT grant are those identified by

HUD in the {ollowing Federal Register
notices for the grantee's 2015, 2016, or
2017 CDBG-DR grants {collectively, the
“Prior Notices’'):

« 2015 Disasfers: 81 FR 39687; 82 FR
36812,

» 2016 Disasters: 81 FR 83254; 82 FR
5591; 82 FR 36812; and

s 2017 Disasters: 82 FR 61320; 83 FR
5844; 83 FR 40314,

The amount of CDBG-MIT funding
grantees must expend {o mitigate risks
within the HUD-identified MID areas is
listed in Table 1. In some instances,
HUD previously identified the entire
jurisdiction of & grantee as the MID area.
For all other COBG-MIT granteas, HUD
is requiring that at least 50 percent of all
CDBG-MIT funds must be used for
mitigation activities that address
identified risks within the HUD-
identified MID areas, HUD will include
50 percent of a grantee’s expenditures
for grant administration in its
determination that 50 percent of the
total award has been expended in the
HUD identified MID areas. Additionally,
expenditures for planning activities may
be counted towards a grantee’s 50
percent MID expenditure requirement,
provided that the grantes describes in
its action plan how those planning
activities benefit the HUD identified
MID areas,

HUD may approve a grantee's request
to add other areas to the HUD-identified
MID areas based upon the grantee’s
submission of a data-driven analysis
that illustrates the basis for designating
the additional area as most impacted
and distressed as a result of the
qualifying disaster. As the HUD-
identified MID areas for CODBG-MIT
funds are the same as those identified
for each grantee in the Prior Notices, a

grantse seeking to amend its HUD-
identified MID area for purposes of its
CDBG-MIT grant, must also amend the
HUD-identified MID area for its
corresponding 2015, 2016, or 2017
CDBG-DR grant. Grantees proposing to
add to the HUD-identified MID area for
their existing CDBG-DR grant shall do
so through a substantial amendment
that includes a consideration of unmet
housing recovery needs. The grantee
must also undertake a substantial
amendment to its COBG-MIT action
plan so that the HUD-identified MID
areas are the same across both grants,
The grantee may submit the substantial
amendments for both grants
simultaneously.

Grantees may determine where to use
the remaining 5¢ percent of the CDBG—
MIT grant {the grantee-identified MID
areas), but that portion of the grant must
be used for mitigation activities that
address identified risks within those
areas that the grantee determines are
most impacted and distressed resulting
from the major disasters identified by
the disaster numbers listed in Table 1.
The grantee-identified MID areas must
be determined through the use of
quantifiable and verifiable data,

Grantee expenditures for eligible
mitigation activities outside of the HUD-
identified or grantee-identified MID area
may be counted toward the MID area
expenditure requirements provided that
the grantee can demonstrate how the
expenditure of CDBG-MIT funds
outside of this area will measurably
mitigate risks identified within the
HUD-identified or grantee-identified
MID area (e.g., upstream water retention
projects to reduce downstream flonding
in the HUD-identified MID area).

BILLING CODE 4210-67-P
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1L Allocations: TABLE 1 - ALLOCATIONS FOR MITIGATION ACTIVITIES

03108, 94558, 95422, 95470,
and 95901 Zip Codes.

4280; 4283,
4337, 4341

Florida

State of Florida

$633,4835,000.00

$316,742,500.00

Brevard, Broward, Clay,
Collier, Duval, Hilisborough,
Lee, Miami Dade, Monroe,
Orange, Osceola, Palm Beach,
Polk, 8t. Johus, St. Lucie, and
Volusia counties; 32084,
32001, 32136, 32145, 32771,
33440, 33523, 33825, 33870,
32068, 33935, and 34266 Zip
Codes,

4294; 4297,
4338

Georgia

State of Georgia

$26,961,000.00

$13,480,500.00

31520, 31548, and 31705 Zip
Codes.

4263, 4277,
4272

Louisiana

State of Louisiana

$1,213,917,060.00

$606,958,500.00

East Baton Rouge, Livigston,
Ascension, Tangipahoa,
Quachita, Laliyeite, Vermilion,
Acadia, Washington, and St
Tatamany Parishes

4317

Missouri

State of Missouri

$41,592,000.00

$20,796,000.00

63935, 63965, 64850, 65616,
and 65775 Zip Codes.

4285

North Carolina

State of North Carolina

$168,067,000.00

$84,033,500.00

Bladen, Colunbus, Cumberland,
Edgecombe, Robeson, and
‘Wayne Comties.

4241,4286

South Carclina

State of South Carolina

$157,590,000.00

$50,978,000.00

Charleston, Clarendon,
Diorchester, Florence,
Georgetows, Horry, Marion,
Sumier, and Willamsburg
Counties.

4241

Cohunbia

[51%,585,000.00

$18,585,000.00

Columbia.

4241

Lexington County (Urban County)

515,185,000.00

$15,185,000.00

Lexmgton County Utban County
Jurisdictions,

4241

Richland County (Uiban County)

$21,864,000.00

$21,864,000.00

Richland Conmty Urban County
Jurisdictions.

4323; 4245,
4266; 4269,
4272; 4332

‘Toxas

State of Texas

$4,297,189,000.00

$2,105,646,500.00

Aransas, Brazoria, Chambers,
Fayeite, Fort Bend, Galveston,
Hardin, Harris, Hays, Hidalgo,
Jasper, Jeflorson, Liberty,
Moutgomery, Newton, Nueces,
Orange, Refugio, San Jacinto,
San Patrcio, Travis, Victoria,
and Wharton counfies; 75979,
77320, 77335, 77351, 77414,
77423, 77482, 71493, 77979,
78934, 78945, 77612, 75956,
71632, and 78377 Zip Codes.

4223, 4243

Houston

561,884,000.00

$61,884.000.00

Housfon

4223, 4245

San Marcos

$24,012,000.00

$24,012,000.00

San Marcos.

4273

West Virginia

State of West Virgmia

$106.494,000.00

$53,247,000.00

Greenbrier, Cly, Kanawha and
Nicholas Counties.

Total*:

$6,875,044,000.00

#le remaining $9,089,472,000 will be allocated ata laterdate.

BILLING CODE 4210-67-C

In accordance with the

CDBG-MIT funds is based on each
Appropriations Act, HUD's allocation of grantse’s proportional share of total




\}.

Federal Register/Vol. 84, No. 169/Friday, August 30, 2019/ Notices

™

j
45843

CDBG-DR funds allocated for all
eligible disasters in 2015, 2016, and
2017,

1V. Overview of Grant Process

The grant process outlined below
aligns with the typical order employed
for CDBG-DR grants. However, the
Department recognizes the potentially
broad range of mitigation activities that
may be funded pursuant to this notice
and the critical importance of
coordinating those investments across
multiple jurisdictions. Accordingly, the
Department is providing extended time
frames and mechanisms for on-going
citizen participation in the development
and implementation of plans for
mitigation activities funded pursuant to
this notics.

To begin expending COBG-MIT
funds, the following steps are necessary:

¢ Grantee develops or amends its
citizen participation plan for disaster
recovery per the requirements in section
V.A.3 to provide for the mitigation
funding.

+ Grantee consults with stakeholders,
including required consultation with
affected local governments, Indian
Tribes, and public housing authorities
{as identified in section V.A.7.).

¢ In accordance with the
reguirements in section V.A.1.a,, 80
days prior to the deadline for the
submission of an action plan as
prescribed in section V.A.2.e, the
grantee submits documentation for the
certification of financial controls and
procurement processes, and adeqguate
procedures for grant management,

« Grantee publishes its action plan for
mitigation on the grantee’s required
public website for no less than 45
calendar days to solicit public comment
and convenss the required amount of
public hearings on the proposed plan.

» Pursuant to the date prescribed in
section V.A.2.e., grantee responds to
public comment and submits its action
plan {which includes Standard Form
424 (SF-424) and certifications), its
implementation plan and capacity
assessment submissions in accordance
with the requirements in section
V.A.1.b., and projection of expenditures
and outcomss to HUD,

» Grantee requests and receives
Disaster Recovery Grant Reporting
{DRGR) system access (if the grantee
does not already have DRGR access) and
may enter activities into the DRGR
system before or after submission of the
action plan to HUD. Any activities that
are changed as a resull of HUD's review
must be updated once HUD approves
the action plan.

+ HUD reviews (within 60 days from
date of receipt) the action plan

according to criteria identified for
CDBG-MIT funds, and either approves
or disapproves the plan, If the action
plan is not approved, HUD will notify
the grantee of the deficiencies. The
grantee must then resubmit the action
plan within 45 days of the notification.

« After the action plan is approved,
HUD sends an action plan approval
letter.

+ Prior {o transmittal of the grant
agreement, HUD notifies grantees of its
certification of the grantea’s financial
controls, procurement processes and
grant management procedures and its
acceptance of the implementation plan
and capacity assessment.

+ HUD sends the grant agreement to
the grantee.

+ Grantee signs and returns the grant
agreement to HUD,

+ Grantee posts the final HUD-
approved action plan on its official
website.

+ HUD establishes the grantee’s line
of credit.

+ Grantee enters the activities from its
approved action plan into the DRGR
system if it has not previously done so
and submits its DRGR action plan to
HUD {funds can be drawn from the line
of credit only for activities that are
established in the DRGR system).

» The grantee must publish (on its
website) policies for programs and
aclivities implemented by the grantee
with CDBG-MIT funds.

+ The grantes may draw down funds
from the line of credit after the
Responsible Entity completes applicable
environmental review(s) pursuant to 24
CFR part 58 or as authorized by the
Appropriations Act and, as applicable,
receives from HUD the Authority to Use
Grant Funds (AUGF) form and
certification.

» Substantial amendments are subject
to a 30-day public comment period,
including posting to grantee's website,
followed by a 60-day review period for
HUD,

V. Applicable Rules, Statutes, Waivers,
and Alternative Requirements

This saction of the notice describes
requirements imposed by the
Appropriations Act, as well as waivers
and alternative requirements that apply
to the CDBG-MIT funds provided in the
Appropriations Act. The waivers and
alternative requirements provide
flexibility in program design and
implementation to support the prudent
fmplaementation of mitigation activities
to lessen the impact of future disasters,
while ensuring that statutory
requirements are met. For each waiver
and alternative requirement, the
Secretary has determined that good

cause exists, and the waiver or
alternative requirement is not
inconsistent with the overall purpose of
title I of the HCDA.

The Appropriations Act authorizes
the Secretary to waive or specify
alternative requirements for any
provision of any statute or regulation
that the Secretary administers in
connection with the obligation by the
Secretary, or use by the recipient, of
these funds, except for requirements
related to fair housing,
nondiscrimination, labor standards, and
the environment, HUD also has
regulatory waiver authority under 24
CFR 5,110, 91,600, and 570.5.

Grantees may request additional
waivers and alternative requirements
from the Department as needed to
address specific needs related to their
mitigation activities. Grantee requests
for waivers and allernative requirements
must be accompanied by relevant data
to support the request and must
demenstrate to the satisfaction of the
Department that there is good cause for
the waiver or alternative requirement.
Grantees must work with the assigned
CPD representative to request any
additional waivers or alternative
requirements from HUD headquarters.
Except where noted, the waivers and
alternative requirements described
below apply only to the COBG-MIT
funds. Under the requirements of the
Appropriations Act, waivers and
alternative requirements must be
published in the Federal Register and
are effective five days after publication,
Considering the time necessary for the
development and publication of Federal
Register notices, grantees are advised to
allow sufficient time for consideration,
approval and publication of requests for
waivers and alternative requirements.

Except as described for CDBG-MIT
funds, statutory and regulatory
provisions governing the State CDBG
program apply to States receiving a
COBG-MIT grant, including but not
limited to, the principle of maximum
feasible deference as provided at 24 CFR
570.480. In addition, except as provided
herein, the statutory and regulatory
provisions governing the Entitlement
CDBG program apply only to local
governments receiving a CDBG-MIT
grant, Statutory provisions {title I of the
HCDA) can be found at 42 U.5.C. 5301
et seq. State and Entitlement CDBG
regulations can be found at 24 CFR part
570, References to the action plan in
thess regulations refer to the action plan
required by this notice, All Federal
Register notice references to timelines
and/or deadlines are calendar days
unless otherwise noted.
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V.A. Grant Administrafion and Action
Plan Requirements

V.A.1. Pre-award evaluation of
management and oversight of funds,

The Administration intends to closely
monitor all aspects of the CDBG-MIT
effort. This approach fits with the view
that the COBG--MIT initiative will
require a high level of interaction
between HUD and grantees to ensure
performance and compliance across the
implementation spectrum. Consistent
with this approach, HUD will place
great focus on the question of whether
grantees have developed and submitted
CDBG-MIT plans consistent with the
requirements for CDBG-MIT funds,
with particular attention to
implementation plans and capacity
assessiments. The Department
encourages grantees to identify in their
plan any management and
administrative reforms that have or will
be implemented to improve
accountability and outcomes associated
with the use of COBG-MIT funds,

Consistent with 2 CFR part 200, HUD
will use grant conditions to the fullest
extent possible to effectuate grantee
policies that will contribute not only to
improved outcomes in the use of CDBG—
MIT funding but also help strengthen
grantee management practices and long-
term resilience. The Department may, if
warranted, restrict the availability of
funds until such time as various grant
conditions are met by individual
grantees. Grantees are reminded that
HUD may, at any time, add new grant
conditions based on performance or lack
thereof or may pursue remedies based
on performance consistent with subpart
O of the CDBG regulations (including
corrective and remedial actions in 24
CFR 570.910, 570.911, and 570.913} or
under subpart I of the CDBG regulations
at 24 CFR part 570.

V.A.1.a. Certification of financial
controls and procurement processes,
and adequate procedures for proper
grant management. The Appropriations
Act requires that the Secretary certify, in
advance of signing a grant agreement,
that the grantee has in place proficient
financial controls and procurement
processes and has established adequate
procedures to prevent any duplication
of benefits as defined by section 312 of
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (Stafford
Act), 42 U.8.C. 5155, to ensure timely
expenditure of funds, maintain a
comprehensive website regarding all
mitigation activities assisted with these
funds, and detect and prevent waste,
fraud, and abuse of funds. To anable the
Secretary to make this certification, each
grantee must submit to HUD the

certification documentation Jisted
below. This information must be
submitted 60 days prior to the deadline
for ihe submission of an action plan.
Grant agreements will not be executed
until HUD has approved the prantee’s
certifications. Grantees must implement
the COBG—MIT grant consistent with the
controls, processes and procedures as
certified by HUD,

For each of the items (1) through (6}
below, the grantee must also provide a
table that clearly indicates which
agency and personnel are responsible
for each task along with contact
information. All grantees must certify to
the accuracy of its documentation and
must submit this certification with its
action plan, as required in section VL1,

(1) Proficient financial management
controls. The grantee must submit
information upon which HUD can make
the determination of proficient financial
controls. A grantee has proficient
financial management controls if each of
the following criteria is satisfied:

(a) Single audit report and
consolidated annual financial report.
The grantee submits its most recent
single audit and consolidated annual
financial report (CAFR}, which
indicates, in HUD's determination, that
the grantee has no material weaknesses,
deficiencies, or concerns that HUD
considers to be relevant to the financial
management of the grant. If the grantee’s
most recent single audit or CAFR
identified material weaknesses or
deficiencies, the grantee must provide
decumentation satisfactory to HUD
showing how those weaknesses have
been removed or are being addressed;
and

(b) Grantee assessment of its financial
standards and completed Public Law
115-123 Financial Management and
Grant Compliance Certification and
supperting documentation. The grantes
has assessed its financial standards and
has submitted a completed Public Law
115-123 Financial Management and
Grant Compliance Gertification
(Compliance Certification) available on
the HUD Exchange website at htips://
www.hudexchange.info/CDBG-MIT/
CDBG-MIT-laws-regulations-and-
federal-register-notices/, together with
all documentation required in the
Compliance Certification to comply
with the requirements and standards of
the Compliance Certification. The
grantee must identify which sections of
its financial standards address
applicable questions in the Compliance
Certification and must continue to
maintain such standards until grant
closeout.

(2} Procurement processes/standards.
HUD will determine whether the overall

effect of the grantee’s procurement
processes/standards upholds the
principles of full and open competition
and whether the procurement
processes/standards require an
gvaluation of the cost or price of the
property or service. A grantee must
submit its procurement policies and
procedures and must demonstrate that
the grantee will comply with the
procurement requirements in saction
V.A.25, of this notice. The grantee must
also provide a legal opinion that it has
proficient procurement policies and
procedures.

A State has proficient procurement
policies and processes if HUD
determines that its procurement
processes/standards uphold the
principles of full and open compstition
and include an evaluation of the cost or
price of the propesty or service, and if
its procurement processes/standarda
either (a) adopted 2 CFR 200.318
through 200.328; or (b) follows its own
procurement policies and procedures
and establishes requirements for
procurement policies and procedures
for local governments and subrecipients
based on full and open competition
pursuant to 24 CFR 570.489(g), and the
requirernents applicable to the State, its
local governments, and subrecipients
include evaluation of the cost or price
of the product or service; or (¢) adapted
2 CFR 200.317, meaning that it will
follow its own State procurement
policies and procedures and will
evaluate the cost or price of the product
or service, but impose 2 CFR 200.318
through 200.326 on its subrecipients.

Local governments have proficient
procurement policies and processes if
those policies and processes are
consistent with the specific applicable
procurement standards identified in 2
CFR 200.318 through 200.326. When the
grantee provides a copy of its
procurement standards, it must indicate
the sections of its procurement
standards that incorporate these
Provisions.

(3) Duplication of benefits procedures.
A grantee has adequate procedures to
prevent the duplication of benefits if the
grantes submits uniform processes that
reflect the requirements of section
V.A.24. of this notice, including: (a)
Verifying all sources of assistance
received by the grantee or applicant, as
applicable, prior to the award of CDBG-
MIT funds; (b) determining a grantee's
or an applicant's remaining funding
need(s) for CDBG-MIT assistance before
committing funds or awarding
assistance; and (¢) requiring
beneficiaries to enter into a signed
agreement to repay any duplicative
assistance if they later receive
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additional assistance for the same
purpose for which the CDBG-MIT
award was provided. The grantee must
identify a method to moniter
compliance with the terms of the
agreement for a reasonable period and
must articulate this method in its
written procedures, including the basis
for the period of time in which the
grantee will monitar for compliance.
This agreement must also include the
following language: “Warning: Any
person who knowingly makes a false
claim or statement to HUD may be
subject to civil or criminal penalties
under 18 U.S.C. 287, 1001 and 31 U.S.C,
3729

Policies and procedures of the grantee
submitted to support the certification
must provide that prior to the award of
assistance, the grantee will use the best,
most recent available data from FEMA,
the Small Business Administration
(SBA), insurers, and any other sources
of local, state and federal sources of
funding to prevent the duplication of
benefits. In developing these policies
and procedures, grantees are directed to
the Federal Register notice published
on June 20, 2019 entitled, “Updates to
Duplication of Benefits Requirements
Under the Stafford Act foxr Community
Development Block Grant (CDBG)

. Disaster Recovery Grantees” (2018 DOB
Notice} {84 FR 28836). A grantee’s
policies and procedures are adequate if
they reflect the treatment of loans that
is consistent with the requirements of
the Declined Loans Provision and the
Disaster Recovery Reform Act (Pub. L.
115--254, Division I3, “DRRA "'} as
explained in section V.A.24, of this
notice and the 2019 DOB Notice.

{4) Timely expenditures. A grantee
has adequate procedures to determine
timely expenditures if it submits
procedures that indicate the following
to HUD: How the grantee will track
expenditures each month; how it will
monitor expenditures of its
subrecipients; how it will account for
and manage program income; how it
will reprogram funds in a timely
manner for activities that are stalled;
how it will ensure that contracts and
bills that require payment will be timely
paid; how it will project expenditures of
all CEBG-MIT funds within the period
provided for in section V. 4,26, of this
nolice; how it will ensure that its actual
and projected expenditure of funds is
accurately reported to HUD in its DRGR
Quarterly Performance Report (QPR.
The grantee shall also identify the
personnel or erganizational unit
responsible for ensuring timely
expenditures.

5) Comprehensive mitigation website
linked to the grantee's disaster recovery

website. A grantee has adequate
procedures to maintain a
comprehensive website regarding all
disaster recovery and mitigation
activities funded under the Prior
Notices and this netice, if it submits
procedures that indicate that the grantee
will have a separate page dedicated to
CDBG-MIT activities that includes the
information described in section
V.A.3.d. of this notice and any
additional information subsequently
required by HUD, The procedures must
also indicate the frequency of website
updates. At a minimum, a grantee must
update its website monthly and must
link its CDBG~MIT website with the
website required for its CDBG-DR grant,
Additionally, HUD may require grantees
to publish additional reports or
dashboards on the grantee’s website,

(8] Procedures to detect and prevent
frand, waste, and abuse. A grantee has
adequate procedures to detect and
prevent fraud, waste and abuse if it
submits policies or procedures that
enhance those previously certified by
the Department for the grantee’s COBG—
DR grant and if those policies or
procedures include;

(i) The criteria to be used to evaluate
the capacity of potential subrecipients;

(ii} The frequency with which the
grantee will monitor other agencies of
the grantee that will administer CDBG—
MIT funds, how it will enhance its
monitoring of subrecipients, contractors
and other program participants, how
and why monitoring is to be conducted
and which items are to be monitored;

(i1i) Enhancements to the internal
auditor function established for the
grantee’s CDBG-DR grant; or if the
CDBG-MIT grant is to be administered
by an agency that does not administer
the CDBG-DR grant, how the internal
auditor function is to be established and
resourced. The internal audit function
must provide beth programmatic and
financial oversight of grantee activities
and the submission must include a
document signed by the internal auditor
that describes his or her role in
detecting fraud, waste, and abuse.
Additionally, grantees may, as a special
grant condition, be required to submit
internal audit reports directly to HUD;

{iv) A conflict of interest policy and
the process for promptly identifying and
addressing such conflicts; and '

{v) Information on how the grantee
will verify the accuracy of information
provided by aipil;]icants.

Instances of fraud, waste, and abuse
should be referred to the HUD OIG
Fraud Hotline (phone: 1-800-347-3735
or email: hotline@hudoig.gov).

V.A.1.b. Implementation pian and
capacity assessment, CDBG-MIT funds

will typically require grantees to adopt
new roles and responsibilities within
their organization and to establish new
working relationships with other
entities external to the organization.,
Before signing a grant agreement, HUD
requires each grantee to demonstrate
that it has sufficient capacity to manage
these funds and the associated risks.
Evidence of grantee management
capacity must be provided through the
grantee's implementation plan and
capacity assessment submissions, These
submissions must meet the criteria in
(1) and (2} below and must be submitted
with the grantee’s action plan. The
grantee must certify to the accuracy of
its documenlation as required by section
VI.1. of this notice, Grantees must
implement the COBG-MIT grant
consistent with the implementation
plan and capacity assessment as
approved by HUD pursuant to this
paragraph.

A prantee has sufficient management
capacity if it submits documentation
showing that each of the following
criteria are satisfied:

(1) Timely information on application
status. A grantee has adequate
procedures to enable applivants to
determine the status of their
applications for mitigation assistance, at
all phases, if its procedures indicate
methods for communication (i.e.,
website, telephone, case managers,
letters, etc.), ensure the accessibility and
privacy of individualized information
for all applicants, indicate the frequency
of applicant status updates, and identify
which personnel or agency is
responsible for informing applicants of
the status of applications.

(2) Implementation plan. To enable
HUD to assess risk as described in 2
CFR 200.205(c), the grantee must submit
an implementation plan to the
Departinent. The plan must describe the
grantee’s capacity to carry out
mitigation activities, how it will address
any capacity gaps, and how agency staff
that administer CDBG-DR and CDBG~
MIT funds will work with their
counterparts who manage the grantee’s
FEMA-funded mitigation activities. If a
grantee chooses to designate the agency
that administers its FEMA funds as the
entity for administration of its CDBG—
MIT funds, the implementation plan
must indicate how that agency will
goordinate its activities with the agency
that administers its COBG-DR grant and
will ensure compliance with all
generally applicable CDBG
requirements. HUD will determine a
plan is adequate to reduce risk if, ata
minimum it adequately addresses {a)
through {e) below:
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(a) Capacity assessment. The grantee
has assessed its capacity to carry out
mitigation activities and has developed
a timeline with milestones describing
when and how the grantee will address
all capacity gaps that are identified, The
assessment must include a list of any
open CDBG-DR findings and an update
on the corrective actions undertaken to
address each finding. HUD may include
additional requirements in the grantee’s
grant terms and conditions to prevent
similar findings for this grant.

(b) Staffing. The plan shows that the
grantee has accuralely assessed staff
capacity and identified adequate
personnel who: Have decumented
experience in the timely development
and implementation of mitigation
programs particularly as it relates to
activities in infrastructure, housing, and
economic development (if applicable};
are respensible for procurement/
contract management, compliance with
the regulations implementing Section 3
of the Housing and Urban Development
Act of 1968 (24 CFR part 135 (Seciion
3}, fair housing compliance, and
environmental compliance; and are
responsible for monitoring and quality
assurance, and financial management.
An adsquate plan must also describe the
agency's internal audit function,
including responsible audit staff
reporting independently to the chief
elected official or executive officer or
governing board of the designated
administering entity. To help complete
this exercise, grantees may choose to
usa the "Staffing Analysis Worksheet”
available on the HUD Exchange at
hitps://www.hudexchange.info/
programs/cdbg-dr/toolkits/program-
launch/#tcapacity.

(c) Internal and interagency
coordination. The plan describes how
the grantee will ensure effective
communication and coordination
between State and local departments
and divisions involved in the design
and implementation of mitigation
planning and projects, including, but
not limited to the following:
Departments responsible for developing
the HMP for applicable jurisdictions;
departments implementing the IIMGP;
subrecipients respongible for
implementing the grantee's action plan;
and local and regional planning
departments Lo ensure consistency and
the integration of CDBG-MIT activities
with those planning efforts,

{d) Technical assistance. The grantee's
implementation plan describes how it
will procure and provide technical
assistance for any personnel that the
grantee does not employ at the time of
action plan submission, and to fill gaps
in knowledgs or technical expertise

required for successful and timely
implementation where identified in the
capacily assessment,

a) Accountability, The grantee’s plan
identifies the lead agency responsible
for implementation of the CDBG-MIT
grant and indicates that the head of that
agency will report directly to the chief
exacutive officer of the jurisdiction,

During the course of the CDBG-MIT
grant, HUD will continually monitor
each grantee's use of funds to determine
the grantee’s adherence to and
comsistency with the plan, as well as
meeting the performance and timeliness
obijectives therein, A material failure to
comply with the grantee’s
implementation plan, as approved by
HUD, will prompt HUD to exercise any
of the corrective or remedial actions
authorized pursuant to subpart O of the
CDBG regulations {(including corrective
and remedial actions in 24 CFR 570.910,
570.911, and 570.913) or under subpart
I of the CDBG ragulations at 24 CIR part
570.

V.A.2. CDBG-MIT Action Plan waiver
and alternative requirement,
Requirements for CDBG action plans, in
42 1.8.C. 5304(a)(1), 42 U.8.C. 5304(m),
42 11.8.G, 5306{d)(2{C) (i), 42 U.8.C.
5306(a)(1), 42 U.S.C. 12705(a)(2), 24
CFR 91.320, and 24 CFR 91.220, are
waived for CDBG-MIT grants. Instead,
grantees must submit to HUD an action
plan for the use of CDBG-MIT funds
which will describe programs and
projects that conform to applicable
requiremnents as specified for CDBG-
MIT funds. The Secretary may
disapprove an action plan as
substantially incomplete if it is
determined that the plan does not
satisfy some or all the required elements
identified for COBG-MIT funds. HUD
will monitor the grantee’s actions and
uss of funds to determine the grantes's
adherence to and consistency with the
plan, as well as meeting the
performance and timeliness objectives
therein.

V.A.2.a. Action plan. The action plan
must identify how the proposed use of
all funds: (1) Meets the definition of
mitigation activities; {2) addresses the
current and future risks as identified in
the grantee’s Mitigation Needs
Assessment of most impacted and
distressed areas as defined in section
1L.C.; (3) will be CDBG-¢ligible activities
under title I of the HCDA or otherwise
elipible pursuant to a waiver or
alternative requirement; and (4} will
meet a national objective, including
additional criteria for mitigation
activities and Covered Projects.

The action plan must describe the
impacts of the use of CDBG-MIT funds
geographically by type at the lowest

level practicable (e.g., county level, zip
code, neighborhood, or census tract), A
grantee must also identify any CDBG-
MIT projects that are to be used in
combination with CDBG-IR funds
allocated to the grantee to address
unmet disaster recovery needs, This
combination of funds is possible
because a mitigation project or program
that meets the requirements for CDBG~
MIT funds, remains eligible for CDBG-
MIT funding even if it also responds to
a remaining unmet recovery need of the
qualified disasters,

Several resources are available to
grantees to assist in the development of
the Mitigation Needs Assessment and
corresponding proposed activities
required in the action plan, as
appropriate, including: The FEMA
Hazard Mitigation Plan Resources
wehsite: htps://www fema.gov/hazard-
mifigation-planning-resources; the
FEMA State Mitigation Planning
Resources wehsite: https://
www.fema.gov/state-mitigation-
planning-resources; The FEMA State
Mitigation Planning Key Topics
Bulletins: https://www fema.gov/media-
library/assets/documents/115780; the
FEMA Local Mitigation Planning
Resources website: hitps://
www.fema.gov/local-mitigation-
planning-resources; the U.S. Forest
Service’s resources on wildland five
{https:/fwww fs.fed.us/managing-land/
fire); and the National Interagency
Coordination Center (NICC} which is the
focal point for coordinating the
mobilization of resources for wildland
fire: hftps://www.nifc.gov/nice/.

Grantees that have a FEMA-approved
standard State HMP pursuant to 44 CFR
201.4, an enhanced HMP in accordance
with 44 CFR 201.5 or other FEMA-
approved mitigation plan, are required
to use those plans and each plan’s risk
assessment to inform its response to the
action plan requirements below.
Grantees must reference these plans and
indicate how the risks identified in the
Mitigation Needs Assessment have been
informed by the risks identified in the
FEMA mitigation plan.

Mitigation needs evolve over time and
grantees ave to amend the Mitigation
Needs Assessment and action plan as
conditions change, additional mitigation
needs are identified, and additional
resources become available.

In addition to the waiver and
alternative requirement established for
CDBG-MIT action plans in this section
of the notice, HUD is establishing an
alternative requirement that grantees
shall implement CDBG-MIT programs
and projects in accordance with their
action plan and with the descriptions
provided by the grantee in the action



)

Federal Register/Vol. 84, No. 169/ Friday, August 30, 2019/ Notices

.
j
45847

plan in response to elements (1) through
{12) below:

(1) A Mitigation Needs Assessment.
Each grantee must assess the
characteristics and impacts of current
and future hazards identified through its
recovery from the qualified disaster and
any other Presidentially-declared
disaster, Mitigation solutions designed
to ba resilient only for threats and
hazards related to a prior disaster can
leave a community vulnerabls to
negative effects from future extreme
events related to other threats or
hazards. When risks are identified
among other vulnerabililies during the
framing and design of mitigation
projects, implementation of those
projects can enhance protection and
save lives, maximize the utility of scarce
resources, and benefit the community
long after the projects are complete.
Accordingly, each grantee receiving a
CDBG-MIT allocation must conduct a
risk-based assessment to inform the use
of CDBG-MIT funds to meet its
mitigation needs, considering identified
current and future hazards.

Grantees must assess their mitigation
needs in a manner that effsctively
addresses risks to indispensable services
that enable continuous operation of
critical business and government
functions, and are critical to human
health and safety, or economic security.
The Mitigation Needs Assessment must
quantitatively assess the significant
potential impacts and risks of hazards
affecting the following seven critical
service areas, or community lifelines:
Safety and Security
Communications
Food, Water, Sheltering
Transportation
Health and Medical
Hazardous Material {Management)
Energy {Power & Fuel)

CDBG~MIT funds activities that
ensure that these critical areas are made
more resilient and are able to reliably
function during future disasters, can
reduce the rizk of loss of life, injury, and
property damage and accelerate
recovery following a disaster.

In the Mitigation Needs Assessment,
each grantee must cite data sources and
must at a minimum, use the risks
identified in the current FEMA-
approved state or local HMP. If a
jurisdiction is currently updating an
expired HMP, the graniee's agency
administering the CDBG-MIT funds
must consult with the agency
administering the HMP update to
identify the risks that will be included
in the Mitigation Needs Assessment. A
grantee may identify additional risks
that are not included in its jurisdiction’s

” ® 5 8 5 & &

HMP but must at a minimum address
the risks included in its jurisdiction’s
HMP. Grantees must include citations
from the State or local HMP as evidence
that the Mitigation Needs Assessment is
consistent with such plan.

In responding to this action plan
requirement and presenting the required
information, grantees must review and
certify to HUD that they have
considered, at a minimum, the
following resources, as appropriate:
FEMA @ocal Mitigation Planning
Handbook: https://www.fema.gov/
media-library-data/20130726-1910-
25045-9160/fema_local mitigation_
handbook.pdf; DHS Office of
Infrastructure Protection (https://
www.dhs.gov/sites/default/files/
publications/ip-fact-sheet-508,pdf);
National Association of Counties,
Improving Lifelines (2014): hitps://
www.naco.org/sites/default/files/
documents/NACo_ResilientCounties_
Lifelines Nov2014.pdf); the U.S. Forest
Service’s Tesources around wildland fire
{https://www.fs.fed. us/managing-land/
fire); the National Interagency
Coordination Center (NICC) for
coordinating the mobilization of
resources for wildland firve: hitps://
www.nife.gov/nice/; and HUD's CPD
Mapping tool: hitps://egis.hiud.gov/
epdmaps/).

(2) Long-term planning and risk
mitigation considerations. The grantee
must describe how it plans to: Promote
local and regional long-term planning
and implementation informed by its
Mitigation Neaeds Assessment, including
through the development and
enforcement of building codes and
standards {such as wildiand wban
interface; and flood and all hazards,
including ASCE-24 and ASCE-7, as
may be applicable), vertical flood
elevation protection, and revised land
use and zoning policies; coordinate with
other planning efforts by local and
regional entities to ensure alignment of
CDBG-MIT activities with those plans;
and support actions {o promote an
increase in hazard insurance coverage.

For flood mitigation efforts: Grantees
must consider high wind and continued
sea level rise and ensure responsible
floedplain and wetland management
basad on the history of flood mitigation
efforts and the frequency and intensity
of precipitation events, For wildfire
mitigation efforts: Grantees must
consider land-use plans that address
density and quantity of development, as
well as emergency access, landscaping,
and water supply considerations. For
tornado mitigation efforts: Grantees
must consider promoting the
construction and use of safe rooms and
require or encourage wind engineering

measures and construction technigues
into building codes. COBG-MIT funds
may be used to reimburse planning and
administrative costs for developing the
action plan, including the Mitigation
MNeeds Assessment, for the preparation
or update of a State, local or tribal
FEMA HMPs, and for compliance with
environmental review and citizen
participation requirements.

(3} Connection of mitigation programs
and projects to identified risks. For each
proposed program or project in the
action plan, the grantee must address
how the program or project mitigates
specific current and future risks
jdentified in the Mitipation Needs
Assessment,

{4) Low- and moderate-income
priority. Proposed mitigation programs
and projects must prioritize the
protection of low-and-moderate income
(LMI) individuals. Each grantee must
describe in its action plan how it will
prioritize programs and projects that
will protect LMI persons in order to
meet the overall benefit requirement
pursunant to this notice.

Additionally, if the grantee’s
programs or projecis will increase the
restliency of housing, the grantee must
describe how the programs or projects
will do so for housing that typicatly
serves vulnerable populations,
including the following housing:
Transitional housing, permanent
supportive housing, permanent housing
serving individuals and families
{including subpopulations) that are
homeless and at-risk of homelessness,
and public housing developments,

Grantees must also assess how the use
of CDBG-MIT funds may affect
members of protected classes under fair
housing and civil rights laws, racially
and ethnically concentrated areas, as
well as concentrated arsas of poverty;
will promote more resilient affordable
housing and will respond to natural
hazard related impacts.

{5} Coordination of mitigation projects
and leverage. Each grantee must propose
mitigation programs or projects that
advance long-term resilience to current
and future hazards. Additionally, each
grantes must align its CDBG-MIT
programs or projects with other planned
faderal, state, regional, or local capital
improvements. In order to meet these
requirements, each grantse must
describe how the proposed mitigation
programs or projects will: {a) Advance
long-term resilience; (b) align with other
planned capital improvements; and {c)
promote community-level and regional
{e.g., multiple local jurisdictions)
planning for current and future disaster
recovery efforts and additional
mitigation investments.
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Additionally, each grantee must
describe how it will leverage CDBG—
MIT funds with other funding provided
through public-private partnerships and
by other Federal, State, local, private,
and nonprofit sources to generate more
effective and comprehensive mitigation
outcomes. Examples of other Federal
sources are additional funding provided
by HUD, FEMA (specifically the Public
Assistance Program, Individual
Assistance Program, and Hazard
Mitigation Grant Program), SBA
{(specifically the Disaster Loans
program), Economic Development
Administration, U.S, Army Corps of
Engineers {USACE), the Department of
Transportation, and the Department of
Agriculture including the 1.5, Forest
Service's Good Neighbor Authority
{GNA}, Stewardship Contracts, and
Wildfire Resilience Treatments, The
grantee must describe how it will seek
to maximize the outcomes of
investments and the degree to which
CDBG-MIT funds are effectively
leveraged, including through public-
private partnerships and a commibtment
of funding by the grantee. Grantees shall
identify any leveraged funds for each
activity in the DRGR system.

(6) Plans to minimize displacement
and ensure accessibility. Each grantee
must describe how it plans to minimize
displacement of pexsons or entities, and
assist any persons or entities displaced
through its mitigation activities {except
for mitigation through voluntary buyout
activities that are designed to move
households out of harm’s way). This
description shall focus on proposed
activities that may dirvectly or indirectly
rasult in displacement and the
assistance that shall be required for
those displaced. Grantees are reminded
that they must take into consideration
the functional needs of persons with
disabilities in the relocation process.
Guidance on relocation considerations
for persons with disabilities may be
found in Chapter 3 of HUD's Relocation
Handbook 1378.0 (available on the HUD
Exchange website at: hitps://
www. hud.gov/program_offices/
administration/hudelips/handbooks/
cpd/13780.

(7) Maximum award amounts,
nacessary, and reasonable assistance.
For each mitigation program providing
a direct benefit to a person, household
or business, the action plan must
gpecify the maximum amount of
assislance available to a beneficiary
under each of the grantee’s mitigation
programs. A grantee may find it
necessary to provide exceptions on a
case-by-case basis to the maximum
amount of assistance and must describe
the process it will use to make such

exceptions in its action plan. At
minimum, each grantee must indicate
that it will adopt policies and
procedures governing maximum award
amounts, describe how it will
communicate the maximum amounts
and any exceptions, how it will analyze
the circumstances under which an
exception is needed and how it will
demonstrate that cost of providing
assistance is necessary and reasonable.
Each grantee must also indicate that it
will make exceptions to the maximum
award amounts when necessary to
comply with federal accessibility
standards or to reasonably accommodate
a person with disabilities.

(8) Natural infrastructure. Grantees
are encouraged to develop a process to
incorporate nature-based solutions and
natural or green infrastructure in the
selection and/or design of CDOBG-MIT
projects. Each grantee is encouraged to
describe how it will consider natural
infrastructure during the project
selection process (e.g., alternatives and
benefit-cost analysis); or propose
projects and programs in the action plan
that incorporate natural infrastructure.
Natural or green infrastructure is
defined as the integration of natural
processes or systents (such as wetlands
or land barriers) or engineered systems
that mimic natural systems and
processes into investments in resilient
infrastructure, including, for exampla,
using permeable pavements and
amended soils to improve infiltration
and pollutant removal,

{9) Construction standards. Each
grantee must describe how it will: (a)
Emphasize quality, durability, energy
efficiency, sustainability, and mold
resistance, as applicable; {b) consider
application of the Green Building
Standards as amended from the Prior
Notices and as explained in section
V.B.1.a. of this notice; and (c) adhere to
the advanced elevation requirements
established in section V.B.1.d. of this
notice, if applicable. For grantees
addressing flood risks, the grantee must
describe how it will document its
decision to elevate structures and how
it evaluated and determined the
elevation to be cost reasonable relative
to other alternatives or strategies, such
as the demolition of substantially-
damaged structures with reconstruction
of an elevated structure on the same
site, property buyouts, or infrastructure
improvements to reduce the risk of loss
of life and property.

(10) Operation and mainfenance
plans. Each grantee must plan for the
long-term operation and maintenance of
infrastructure and public facility
projects funded with CDBG-MIT funds.
The grantee must describe in its action

plan how it will fund long-term
operation and maintenance for CDBG—
MIT projects. Funding options might
include State or local resources,
borrowing authority or retargeting of
existing financial resources, 1f
operations and maintenance plans are
reliant on any proposed changes to
existing taxation policies or tax
collection practices, those changes and
relevant milestones should be expressly
included in the action plan.
Additionally, the grantee must describe
any State or local resources that have
heen identified for the operation and
maintenance costs of projects assisted
with CDBG-MIT funds.

(11} Cost verification, Each grantee
must describe its controls for assuring
that construction costs are reasonable
and consistent with market costs at the
time and place of construction. Grantees
are encouraged to consider the use of an
independent, qualified third-party
architect, construction manager, or other
professional (e.g., a cost estimator) to
verify the planned project costs and cost
changes to the contract {.g., change
orders) during implementation are
reasonable. The msthod and degree of
analysis may vary dependent upon the
¢ircumstances surrounding a particular
projact (e.g., project type, risk, casts),
but the description, at a minimum, must
address controls for CDBG-MIT
infrastructure projects above a certain
total project cost threshold identified by
the grantee and for Covered Projects as
defined for GDBG-MIT funds. More
detailed cost verification requirements
for Covered Projects are provided in
section V.A.2.h, of this notice,

(12) Building code and hazard
mitigation planning. Grantees are
encouraged to propose an allocation of
CDRG-MIT funds for building code
development and implementation, land
use planning and/or hazard mitigation
planning activities that may include but
need not be limited to: (a) The
development and implementation of
modern and resilient building codes
consistent with an identified model or
standard, such as ASCE 24 and ASCE 7
as may be applicabls, in order to
mitigate against current and future
hazards; {b} the development and
implementation of land use plans to
address natural hazards identified in the
grantee’s Mitigation Needs Assessiment;
(c) the update of State, local, or tribal
FEMA HMPs, if necessary; (d} for states
choosing to do so, the development of
a FEMA-approved enhanced mitigation
plan; or {g) the integration of mitigation
plans with parallel COBG-MIT planning
efforts. If a grantes chooses to not
allocate CDBG-MIT funds for these
activities, the grantee must describe
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other sources of funding identified for
such activities, The grantse shall
describe the specific building code, land
use planning, hazard mitigation
planning, or other activities to be
funded with the CDBG-MIT grant or
from other sources.

V.A.2.b. Funds awarded directly to a
State, For State grantees that choose to
allocate funds directly to a local
government or Indian tribe, the action
plan shall describe the method of
distribution of funds and/orx
descriptions of specific mitigation
programs or projects the grantee will
carry out directly. If the State will carry
out activities directly, the description
mugt include the requirements at (1)
threugh (8) below:

(1} How the Mitigation Needs
Assessment will inform the grantee's
funding determinations.

(2} T%e threshold factors and grant
size limits that are to be applied.

{3) The projected uses for the CDBG—~
MIT funds, by responsible organization,
activity, and geographic area, when the
grantee carries out an activity directly.

(4) For each proposed mitigation
activity carried out directly, its
respective CDBG activity eligibility
category (or categories) and associated
national objective(s), including
additional criteria.

(5) When funds are subgranted to
local governments or Indian tribes, all
criteria to be used to distribute funds to
local governments or Indian tribes,
including the relative importance of
each eriterion,

(6) When applications are solicited for
programs to be carried out directly, all
criteria used to select applications for
funding, including the relative
importance of each criterion.

V.A.2.c. Clarification of basic
requirements for mitigation activities.
Unlike CDBG-DR funds where grantees
must demonstrate that their disaster
recovery activities “‘tie-back” to the
specific disaster and address a specific
unmet recovery need for which the
CDBG-DR funds were appropriated,
CDBG-MIT funds do not require such a
“tie-back” to the specific qualified
disaster that has served as the basis for
the grantee’s allocation of CDBG-MIT
funds, Grantees must instead
demonstrate that COBG-MIT activities:
(1) Meet the definition of mitigation
activities; (2) address the current and
future risks as identified in the grantee’s
Mitigation Needs Assessment in the
most impacted and distressed areas; (3)
are CDBG-eligible activities under title I
of the HCDA or otherwise eligible
pursuant to a waiver or alternative
requirement; and (4) meet a national
cbjective, including additional criteria

for mitigation activities and Covered
Projects. The grantee can use CDBG—
MIT funds for activities that mect these
criteria even when it also responds to a
remaining unmet recovery need arising
from a qualified disaster that served as
the basis for the grantee’s CDBG-MIT
allocation, Grantees may continus to
categorize CDBG-MIT funds, to the
extent appropriate, using the broader
categories of activities that are
associated with GDBG-DR awards:
Infrastructure, economic development,
housing, planning and administration,
and public services.

(1) Infrastyucture. Typical
infrastructure mitigation programs may
include regional investments in risk
reduction for flood, fire, wind and other
hazards to develop disaster-resistant
infrastructure; upgrading of water,
sewer, solid waste, communications,
energy, transportation, health and
medical, and other public infrastructure
to address specific, identified risks;
financing multi-use infrastructure; and
green or natural mitigation
infrastructure development.

{2) Economic development. Examples
of eligible programs include assistance
to businesses for the installation of
disaster mitigation improvements and
tachnologies; financing to support the
development of technologies, systems
and other measures to mitigate future
disaster impacts; “hardening" of
commercial areas and facilities; and
financing critical infrastructure sectors
to allow continued commercial
operations during and after disasters.
Grantees are also strongly encouraged to
leverage CDBG-MIT funds in economic
development through coordination with
Opportunity Zones established within
the graniee’s jurisdiction.

(3% Housing. Typical housing
mitigation programs may include
buyouts (potentially accompanied by
additional housing or homeownership
assistance for relocated families);
elevation (which may be accompanied
by rehabilitation, reconstruction, or new
construction activities to suppoit
resilient housing); flood proofing; and
wind, water, fire, earthgquake retrofitting
or “hardening” of single- and multi-
family units to withstand future
disasters.

(4) Planning, administration and
public services. As noted in section
V.A.2.a.(12} of this notice, CDBG-MIT
funds may be used for the development
of modernized and resilient building
codes and land use plans, for the
development and updating of FEMA-
approved HMPs and for the
development of State enhanced
mitigation plans. Grantess may also use
the CDBG-MIT funds for planning

activities that include the integration of
mitigation planning with other local and
regional mitigation community
development, land use and other plans,
CDBG-MIT funds may also be used to
upgrade mapping, data and other
capabilities to better understand
evolving potential disaster risks.

Grantees may also fund planning and
public service activities necessary to
reduce flood insurance premiums in the
NFIP voluntary Community Rating
System’s {CRS] incentive program
{hitps://www. fema gov/national-flood-
insurance-program-community-rating-
system).

Additional public service activities
may include education and outreach
campaigns designed to alert
communities and beneficiaries to
opportunities to further mitigate
identified risks through insurance, best
practices and other sirategies.

(58) Use of CDBG-MIT as match. As
provided by the HCDA, CDBG-MIT
funds may be used te meet a matching
requirement, share, or contribution for
any other Federal program when used to
carry out an eligible CDBG-MIT
activity. This includes mitigation grants
adwninistered by FEMA or USACE. By
law, (codified in the HCDA as a note to
105(a)), the maximum amount of CDBG—
MIT funds that may be contributed o a
USACE project is $250,000. Note that
the Appropriations Act prohibits the use
of CDBG-MIT funds for any activity
reimbursable by, or for which funds are
also made available by FEMA or
USACE. Grantees may only use CDBG—
MIT funds to meet the match
requirement of a program or project that
meets the definition of a mitigation
activity and other requirements of this
notice and meet the eligibility
requirements for a mitigation activity
under the other federal program.

V.A.2.4. Clarity of action plan. Every
grantee must include sufficient
information so that all interested parties
will be able to understand and comment
on the action plan and, if applicable, be
able to prepare responsive applications
to the grantee, The action plan (and
subsequent amendments) must include
a single chart or table that illustrates, at
the most practical level, how all funds
are budgeted {e.g., by program,
subrecipient, grantes-administered
activity, or other category).

V.A.2.e. Submission, review, and
approval of action plan, The action plan
{including SF--424 and certifications)
must be submitted to HUD for review
and approval. To ensure that graniees
have adequate time to address the
planning requirements of this notice
and to ensure a comprehensive and
effective review of initial CDBG-MIT
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action plans, HUD is assigning each
grantee to a cohort and will stagger the
submission dates for those cohorts, Each
of these grantees is in the early stage of
implementing their long-term recovery
efforts using CDBG-DR unmet needs
funding and the extended timeframe
will partially reduce the burden of
developing a CDBG--MIT action plan
while slill launching broad recovery
efforts. State grantees that ave
administering a CDBG-DR grant for a
2015 or 2016 disaster ave viewed as
having a greater amount of experience
with both CDBG-DR requirements and
aligning mitigation programs and
projects with FEMA HMGP
requirements. Local government CDBG—
MIT grantees may need additional time
to build capacity in order to ensure the
alignment of CDBG-DR and FEMA
HMGP funds. State grantees in receipt of
CDBG-DR funds for only 2017 disasters
are properly focused on the timely
implementation of recovery sfforts in
response to those disasters, HUD's
capacity to assist grantees in the
development of COBG-MIT action plans
and to review those plans in a timely
manner also requires rolling dates for
the submission of action plans.
Accordingly, HUD will accept an action
plan from cohorts no later than the dates
identified below, unless the grantee has
requested, and HUD has approved an
extension of its target submission
deadline:

+ State CDBG-MIT grantees that
currently administer CDBG-DR grants
provided in response to a 2015 or 2016
disaster shall submit no later than
February 3, 2020: Florida; Louisiana;
Nerth Carolina, South Carolina; Texas;
and West Virginia.

+ Local government COBG-MIT
grantees shall submit on no later than
March 2, 2020: Columbia, SC; Lexington
County, SC; Richland County, SC;
Houston, TX; and San Marcos, TX,

« State CDBG-MIT grantees that
currently administer only a CDBG-DR
grant provided in response to a 2017
disaster shall submit no later than In
April 6, 2020: California; Georgia; and
Missouri.

HUD will review each action plan
within 60 days from the date of receipt.
HUD may disapprove an action plan as
substantially incomplete if the action
plan does not meet the requirements of
this notics, including grant
requirements linposed by applicable
waivers and alternative requirements to
address the Administration’s policy
privrities,

V.A.2.5 Obligation and expenditure of
funds. After HUD makes the required
certifications and approves the action
plan, a grant agreement obligating

allocated funds to the grantee must be
entered into between HUD and the
grantee, Subsequently, HUD will
establish the line of credit and the
grantee will receive DRGR system access
(if it does not already have DRGR
system access), The grantee must also
enter its action plan activities into the
DRGR systemn in order to draw funds for
those activities. HUD will provide
clarifying guidance as to the content and
format of the DRGR action plan, which
will help reflect the unique qualities
and requirements of COBG-MIT
activities and ensure clear and
transparent communication to the
public, _

Each activity must meet the
applicable environmental requirements
before any funds are committed to the
activity, consistent with 24 CFR 58.22,
The grantee may not draw down funds
from the line of credit for an activity
until after the Responsible Entity
(usually the grantee}:

(1) Completes required environmental
review(s) pursuant to 24 CFR part 58 or
adopts the environmental review
performed by another federal agency, as
authorized by the Appropriations Act;
and

{2) Receives from HUD or the
Responsible Entity (as applicable} an
approved Request for Release of Funds
and certification.

V.A.2.g. Amending the action plan.

The grantee must amend its action plan

to update its Mitigation Needs
Assessment, modify or create new
activities, or reprogram funds. Each
amendment must be highlighted, or
otherwise identified, within the context
ol the entire action plan. The beginning
of every action plan amendment must
includa: (1) A section that identifies
exactly what content is being added,
delated, or changed; (2) a chart or table
that clearly illustrates where funds are
coming from and where they are moving
to; (3) a revised budget attocation table
that reflects the entirety of all funds, as
amended; and (4} a description of how
the amendment is consistent with a
grantee's Mitigation Needs Assessment.
A grantee’s current version of its entire
action plan must be accessible for
viewing as a single document at any
given point in time, rather than the
public or HUD having to view and
cross-reference changes among multiple
amendments.

(1) Substantial amendment. The
grantee must provide a 30-day public
comment period and reasonable
method(s) {including electronic
submission) for receiving comments on
substantial amendments. In its action
plan, each grantee must specify criteria
for determining what changes in the

grantee’s plan constitute a substantial
amendment to the plan. At a minimum,
the following modifications will
constilute a substantial amendment: The
addition of a CDBG-MIT Covered
Project; a change in program benefit or
eligibility criteria; the addition or
deletion of an activity; or the allocation
or reallocation of a monetary threshold
specified by the grantee in its action
plan. The grantee may substantially
amend the action plan if it follows the
same procedures raquired for CDBG—
MIT funds for the preparation and
submission of an action plan, provided,
however, that a substantial action plan
amendment shall require a 30-day
puhlic comment period,

{2) Nonsubstantial amendment. The
grantes must notify HUD, but is not
required to seek public comment, when
it makes any plan amendment that is
not substantial, HUD must be notified at
least § business days before the
amendment becomes effective,
However, every amendment to the
action plan [substantial and
nonsubstantial) must be numbered
sequentially and posted on the grantee’s
website, The Department will
acknowledge receipt of the notification
of nonsubstantial amendments via email
within 5 business days. Nonsubstantial
amendments shall be numbered in
sequence with other nonsubstantial and
substantial amendments and
incorporated into the action plan.

V.A.2.h. Additional action plan
requirements for CDBG-MIT Covered
Projecis.

Large-scale infrastructure projects that
meet the definition of Covered Projects
must be included in an action plan or
substantial amendment. A Covered
Project is an infrastructure project (as
defined in V.A.2.h.(1) below) having a
total project cost of $100 million or
more, with at least $50 million of CDBG
funds {regardless of source (CDBG-DR,
CDBG-NDR, CDBG-MIT, or CDBG])).

The Department recognizes that
grantees may seek to use CDBG-MIT
grants to implement large,
transformative infrastructure projects
that will provide long-term benefits and
strengthen a community's resilience to
future hazards. To support the
successful implementation and
operalion of these large-scale projects,
the Department is establishing
alternative requirements that impose
additional criteria for all COBG-MIT
Covered Projects. All CDBG-MIT
Covered Projects must meet the
additional criteria to meet a national
objective.

{1) Definition of an infrastructure
project. This section definas an
infrastructure project as it relates to
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Covered Projects only. For purposes of
this section of the notice, an
infrastructure project is defined as an
activity or group of related activities
that develop the physical assets that are
designed to provide or support services
to the general public in the following
sectors: Surface transportation,
including roadways, bridges, railroads,
and {ransit; aviation; ports, including
navigational channels; water resources
projects; energy production and
generation, including from fossil,
renewable, nuclear, and hydro sources;
electricity transmission; broadband;
pipelines; stormwater and sewer
infrastructure; drinking water
infrastructure; and other sactors as may
be determined by the Federal Permitting
Improvement Steering Council, Further,
consistent with HUD’s NEPA
implementing requirements at 24 CFR
58.32(a), in responding to the
requirements of this notice, a grantee
must group together and evaluate as a
single infrastructure project all
individual activities which are related
to one another, either on a geographical
or functional basis, or are logical parts
of a composite of contemplated
infrastructure-related actions.
Infrastructure improvements on private
lands as authorized pursuant to section
V.C.3 and that also meet the definition
of a Covered Project shall also be subject
io the Covered Project requirements of
this notice.

(2) Covered Project action plan or
substantial amendment requirements,

The following must be provided for
each Govered Project proposed in an
action plan or a substantial samendment:

{a) Project description and eligibility.
A description of the Covered Project and
how it meets the definition of a
mitigation activity, including: Total
project cost (including the CDBG-MIT
grant as well as other federal resources
for the project, such as funding
provided by the Department of
Transportation or FEMA); and CDBG
eligibility under the HCDA or a waiver
and alternative requirement (i.e,, a
citation to the paragraph in section 105
of the HCDA, applicable Federal
Re%)ister notice, or a CDBG regulation).

{b) Consistency with the Mitigation
Needs Assessment, A description of
Low the Covered Project addresses the
current and futuve risks in the MID areas
as identified in the grantee’s Mitigation
Needs Assessment,

(¢) National objective, including
additional criteria. The action plan must
describe how the Covered Project will
meet a national objective, including
additional criteria for mitigation
activities and Covered Projects, The
national objectives for COBG-MIT

projects are described in section V,A.13,
HUD has established additional criteria
for Covered Projects that require a plan
for long-term efficacy and fiscal
sustainability, a demonstration that
benefits of the project ontweigh the
costs, and a demonstration that the
Covered Project is consistent with other
mitigation activities in the same MID
area, as described below in (i} through
(iit):

{i) Long-term efficacy and fiscal
sustainability. A description of how the
grantee plans to monitor and evaluate
the efficacy and sustainability of the
Covered Project, including its operation
and maintenance of the Covered Project,
how it will maintain documentation for
the measurable outcomes or reduction
in risk as discussed in section V.A.2.1.
of this notice, and how it will reftect
changing environmental conditions
{such as sea level rise or development
patterns) with risk management tools,
and/or alter funding sources if
necessary.

(ii) Pemonstration of benefits.

(ii.a.} Demonstration of benefits
through benefit cost analysis. The action
plan or substantial amendment must
describe how the benefits of the Covered
Project outweigh the costs of the
Covered Project. Benefits outweigh costs
if the Benefit Cost Analysis (BCA)
results in a benefit-to-cost ratio greater
than 1.0 {(which aligns with FEMA’s
BCA ratic}

The action plan or substantial
amendment must include a description
of the methodology and the results of
the BCA that has been conducted for the
Covered Project. The grantee must
indicate whether another Federal
agency has rejected a BCA for the
Covered Project (including any BCA for
an earlier version of the current
proposed Covered Project).

Grantees and subrecipients may use
FEMA-approved methodologies and
tools to demonstrate the cost-
effectiveness of their projects. FEMA
has developed the BCA Toolkit to
facilitate the process of preparing a
BCA. Using the BCA Toolkit will ensure
that the calculations are prepared in
accordance with OMB Circular A—94
and FEMA's standardized
methodologies. It is imperativa to
conduct a BCA early in the project
development process to ensure the
likelihood of meeting the cost-
effectiveness eligibility requirement.

A non-FEMA BCA methodology may
be used when: (1) A BCA has already
been completed or is in progress
pursuant to BCA guidelines issued by
other Federal agencies such as the Army
Corps or the Department of
Transportation; {2} it addresses a non-

correctable flaw in the FEMA-approved
BCA methodology; or (3) it proposes a
new approach that is unavailable using
the FEMA BCA Toolkit. In order for
HUD to accept any BCA completed or in
progress pursuant to another Federal
agency's requirements, that BCA must
account for economic development,
community development and other
social/community benefits or costs and
the CDBG-MIT project must be
substantially the same as the project
analyzed in the other agency’s BCA.

(ii.h.) Alternate demonstration of
benefits, Alternatively, for a Covered
Project that serves low- and moderate-
income persons or other perseng that are
less able to mitigate risks or respond to
and recover from disasters, the grantes
may demonstrate that benefits outweigh
costs if the grantee completes a BCA as
described above and provides HUD with
a benefit-to-cost ratio {which may be
less than one} and a qualitative
description of benefits that cannot he
quantified but sufficiently demonstrate
unique and concrete benefits of the
Covered Project for low- and moderate-
income persons or other persons that are
less able to mitigate risks, or respond to
and recover from disasters. This
qualitative deseription may include a
description of how the Covered Project
will provide benefits such as enhancing
a community's economic development
potential, improving public health and
or expanding recreational opportunities.

The grantee shall include the BCA for
a Covered Project, together with any
qualitative description of benefits for
projects benefitting low- and moderate-
income persons and other persons that
are less able to mitigate risks, or respond
{o and recover from disasters, as an
appendix to the action plan or
substantial amendment that proposes
the project.

(iii} Consistency with other ritigation
activities. The grantee's action plan
must demonstrate that the project is
consistent with the other mitigation
activities that the grantee will carry out
with CDBG-MIT funds in the MID area.
To be consistent, the Covered Project
must not increase the risk of loss of life
or property in a way that undermines
the benefits from other uses of CDBG-
MIT funds in the MID,

(3) HUD review of action plans and
gubstantial amendments for Covered
Projects, HUD will determine that a
portion of an action plan or substantial
amendment that proposes a Covered
Project to be substantislly incomplete if
it does not meet the above criteria. In
the course of reviewing an action plan
or substantial amendment, HUD will
advise a grantee of each deficiency and
the grantes must revise the plan or



;

45852

0y

)

Federal Register/Vol. 84, No. 169/Triday, August 30, 2019/ Notices

amendment to address the deficiency in
order for HUD (o resume consideration
of this submission,

(4) Implementation of Covered
Projects. Prior to the grantee’s exscution
of a contract for the construction,
rehabilitation, or reconstruction of an
approved Covered Project the grantee
shall have:

(a) Engaged an independent, third-
party entity {e.g., a cost estimator} to
verify the planned project costs and cost
changes to the contract during
implementation to determine the costs
of the contract and any changes to the
contract are reasonable;

(b} Secured the certification of a
licensed design professional stating that
the project design or redesign meets a
nationally recognized design and
performance standard applicable to the
project, including, if applicable, criteria
recognized by FEMA for a project of its
type, pursuant to FEMA's Hazard
Mitigation Assistance Guidance and
Hazard Mitigation Assistance Guidance
Addendum; and

(c) Established a plan for financing
the operation and maintenance of the
project during its useful life,

V.A.2.i. Projection of expenditures
and outcomes, Each grantee must
submit projected expenditures and
outcomes with the action plan. The
projections must be based on each
quarter's expected performance—
beginning with the gquarter funds are
available to the grantee and continuing
each quarter until all funds are
expended. The projections will enable
HUD, the public, and the grantee to
track proposed versus actual
performance. The projections must also
be clearly and conspicuously displayed
on the grantee’s website, I a grantee's
performance indicates a pattern of
deviation from projected expenditures
and outcomes, HUD may review the
grantee's capacity assessment and
implementation plan and require an
update to that plan or impose corrective
actions to mitigate the risks associated
with failure to meet projections. The
published action plan must be amended
for any subsequent changes, updates, or
revision of the projections, Guidance on
the preparation of projections is
available on the HUD website: https://
www.hudexchange.info/resource/3685/
cdbg-dr-grantee-profjections-of-
expenditures-und-outcomes/.

V.A.3. Citizen participation waiver
and alternative requirement. To permit
a more robust process and ensure
mitigation activities are developed
through methods that allow all
stakeholders to participate, and because
citizens recovering from disasters are
best suited to ensure that grantees will

be advised of any missed opportunities
and additional risks that need to be
addressed, provisions of 42 U.5.C.
5304(a)(2) and (3), 42 U.8.C. 12707, 24
CFR 570.486, 24 § 91.105(b) and (c), and
24 CFR 91.115(b) and (c), with respect
to citizen participation requirements,
are waived and replaced by the
requirements below, These revised
requirements mandate public hearings
{the number of which is based upon the
amount of a grantee’s CDBG-MIT
allocation} across the HUD-identified
MID areas and require the grantee to
provide a reasonable opportunity (at
least 45 days) for citizen comment and
ongoing citizen access to information
about the use of grant funds. The
revised citizen participation
requirements for COBG-MIT grantees
are:

V.A.3.a. Publication of the action plan
and opportunity for public comment,
HUD continues to emphasize the
importance of a robust citizen
participation process, which shall
include public hearings on the proposed
action plan, Each grantee must either
amend its existing citizen participation
plan or adopt a new plan that
incorporates the COBG-MIT specific
citizen participation requirements
outlined in this section. The number of
public hearings to be convened by a
grantee shall be determined based upon
the amount of the grantee’s CDBG-MIT
allocation: (1) CDBG-MIT grantees with
allocations under $500 million, are
required to hold at least two public
hearings in the HUD-idenlified MID
areas in order to obtain citizens’ views
and to respond to proposals and
questions, At least one of these public
hearings is to occur prior to a grantee’s
publication for public comment of its
action plan on its website, and all
hearings are to be convened at differant
locations within the MID area in
locations that ensure geographic halance
and maximum accessibility, (2) CDBG—
MIT grantees with allocations of $§500
millicn or more shall convene at least
three public hearings in the HUD-
identified MID areas to obtain citizens’
views and to respond to proposals and
questions. At least one of these public
hearings is to occur prior {o a grantee’s
publication for public comment of its
action plan on its website, and all
hearings are to be convened in different
locations within the MID area in
locations that ensure geographic balance
and maximum accessibility, (3) CDBG—
MIT grantees with allocations of $1
billion or more shall hold at least four
public hearings in the HUD-identified
MID area to obtain citizens’ views and
to respond to proposals and questions.

At least two of these public hearings are
to occur prior Lo a grantee's publication
for public comment of its action plan on
its website, and the hearings shall be
held in different locations within the
MID area in locations that ensure
geographic balance and maximum
accessibility. Public hearings must be
held in facilities that are physically
accessible to persons with disabilities.
Existing federal requirements provide
that where physical accessibility is not
achievable, grantees must give priority
to alternative methods of product or
information delivery that offer programs
and activities to qualified individuals
with disabilities in the most integrated
setting appropriate under HUD's
implementing regulations for Section
504 of the Rehabilitation Act (See 24
CFR part 8, subpart C).

In addition to the above public
hearings, before the grantee submits the
action plan for this grant or any
substantial amendment to the action
plan to HUD, the grantee will publish
the proposed plan or amendment, The
manner of publication must include
prominent posting on the grantee’s
official website and must afford citizens,
affected local governments, and other
interested parties a reasonable
opportunity to examine the plan or
amendment’s contents. The topic of
disaster mitigation must be navigable by
citizens from the grantee's (or relevant
agency’s} homepage. Grantees are also
encouraged to notify affected citizens
through electronic mailings, press
releases, statements by public officials,
media advertisements, public service
announcements, and/or contacts with
neighborhood organizations. Grantees
should also consider recording public
hearings and making them available
online for live viewing and creating
archival videe of the public meetings on
the grantee’s website. Plan publication
efforts and public hearings must comply
with civil rights requirements, including
meeting the effective communications
requirements under Section 504 of the
Rehabilitation Act (see, 24 CFR 8,6) and
the Americans with Disabilities Act (see
28 CFR 35.160); and must provide
meaningful access for persons with
Limited English Proficiency (LEP) {see
HUTDY's LEP Guidance, 72 FR 2732
{2007)).

Grantees are responsible for ensuring
that all citizens have equal access to
information about the CDBG-MIT
programs, including persons with
disabilities and persons with limited
English proficiency {LEF). Each grantee
must ensure that mitigation program
information is available in the
appropriate languages for the geographic
areas Lo be served (see HUD'’s LEP
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Guidance, 72 FR 2732 (2007)} and take
appropriate steps to ensure effective
communications with persons with
disabilities under Section 504 (see, 24
CFR 8.8) and the Americans with
Disabilities Act (see 28 CFR 35,1086).
Since State grantees receiving CDBG—
MIT funds may make grants throughout
the State, including to Entitiement
communities, States should carefully
evaluate the needs of persons with
disabilities and those with limited
English proficiency. In assessing its
language needs for translation of notices
and other vital documents for non-
English speaking residents, the grantee
should consult the Firal Guidance to
Federal Financial Assistance Recipients
Regarding Title VI, Prohibition Against
National Origin Discrimination
Affecting Limited English Proficient
Persons, published on January 22, 2007,
in the Federal Register {72 FR 2732) and
at: https:/fwww.lep.gov/guidance/HUD
guidance Jan07.pdf.

V.A.3.b. Consideration of public
commentis. The grantee must consider
all comments, received orally or in
writing, on the action plan or any
substantial amendment. A summary of
these comments or views, and the
graniee’s response to each must be
submitted to HUD with the action plan
or substantisl amendment.

V.A.3.c. Availability and accessibility
of the action plan and the use of citizen
advisory groups. The grantee must make
the aclion plan, any substantial
amendments, and all performance
reports available to the public en its
website and on request. In addition, the
grantee must make these documents
available in a form accessible to persons
with disabilities and those with limited
English proficiency. During the term of
the grant, the grantee will provide
citizens, affected local governments, and
other interested parties with reasonable
and timely access to information and
records relating to the action plan and
to the grantee's use of grant funds.

Following approval of the action plan,
each grantee shall form one or more
citizen advisory committees that shall
meet in an open forum not less than
twice annually in order to provide
increased transparency in the
implementation of CDBG-MITY funds, to
solicit and respend to public comment
and input regarding the grantee's
mitigation activities and to serve as an
on-going public forum to continuously
inform the grantee’s CDBG-MIT projects
and programs. The grantee may also
choose to form one or more of these
committees as part of its process for
preparing the initial CDBG-MIT action
plan submission to HUD.

V.A.3.d. Public website. HUD is
requiring grantees to maintain a public
website which provides information
accounting for how all CDEG-MIT
funds are used, managed and
administered, including links to all
action plans, action plan amendments,
performance reports, CDBG-MIT citizen
participation requirements, and activity/
program information for activities
described in the action plan, including
details of all contracts and ongoing
procurement policies. To meet this
requirement, each grantee must make
the following items available on its
website: The action plan (including all
amendments); each QPR (as created
using the DRGR systein}; procurement
policies and procedures; all executed
contracts that will be paid with CDBG-
MIT funds; and the status of services or
goods currently being procured {e.g.,
phase of the procurement, requirements
for proposals, ete.).

V.A.3.e. Application stefus and
transparency. For applications received
for CDBG-MIT assistance, the grantee
must provide multiple methods of
communication, such as websites, toll-
free mamibers, or other means that
provide applicants with timely
information to determine the status of
their application for assistance, as
provided for section V.A.1.b.{1) of this
notice.

When a grantee seeks to competitively
award CDBG-MIT funds, the grantee
must publish on its COBG-MIT website
the eligibility requirements for such
funding, all criteria to be used by the
grantee in its selection of applications
for funding (including the relative
importance of each criterion) and the
time frame for consideration of
applications. The grantee shall maintain
documentation to demonstrate that each
funded and unfunded application was
reviewed and acted upon by the grantee
in aceordance with the published
eligibility requirements and funding
criteria, -

V.A.3.f. Citizen complaints. The
grantee will provide a timely written
response to every citizen complaint, The
response must be provided within 15
working days of the receipt of the
complaint. Complaints regarding frand,
waste, or abuse of government funds
should be forwarded to the HUD OIG
Fraud Hotline (phone: 1-800-347-3735
or email: hotline@hudoig. gov).

V.A.4. HUD performance review
authorfties and grantee reporting
requirements in the Disaster Recovery
Grant Reporting (DRGR} System,

V.A.4.a. Performance review
authorities, 42 U.S.C. 5304(e) requires
that the Secretary shall, at least on an
annual basis, make such reviews and

-

audits as may be necessary or
appropriate to determine whether the
grantee has carried out its activities in

a timely manner, whether the grantee’s
activities and certifications ave carried
out in accordance with the requirements
and the primary objectives of the HCDA
and other applicable laws, and whether
the grantee has the continuing capacity
to carry out those activities in a timely
manner.

This notice waives the requirements
for submission of a performance report
pursuant to 42 U.5.C. 12708(a), 24 CFR
91,520, and 24 CFR 1003.506.
Alternatively, HUD is requiring that
grantees enter information in the DRGR
system in sufficient detail to permit the
Department's review of grantee
performance on a quarterly basis
through the QFR and to enable remote
review of grantee data to allow HUD to
assess compliance and risk, HUD-issued
general and appropriation-specific
guidance for DRGR reporting
requirements can be found on the HUD
exchange at: hitps://
www. hudexchange.info/programs/drgr/.

V.A.4.b. DRGR action plan. Each
grantee must enter its action plan for
mitigation, including performance
measures, into HUD's DRGR system. As
more detailed information about uses of
fands is identified by the grantee, it
must be entered into the DRGR system
at a level of detail that is sufficient to
serve as the basis for acceptable
performance reports and perimits HUD
review of compliance requirements.
HUD will provide clarifying guidance as
to the content and format of the DRGR
action plan, which will help reflect the
unique qualities and requirements of
CDBG-MIT activities and ensure clear
communication to the public.

The action plan must also be entered
into the DRGR system so that the
grantee is able to draw its CDBG—MIT
funds. The grantee may enter activities
into the DRGR system before or after
submission of the written action plan to
HUD but will not be able to budget grant
funds to these activities until after the
grant agreement has been executed. To
enter an activity into the DRGR system,
the grantee must know the activity type,
national objective, and the organization
that will be responsible for the activity.
In addition, a Data Universal Numbering
System (DUNS) number must be entered
into the system for each Responsible
Organization identified in DRGR as
carrying out a COBG-MIT funded
activity.

A grantee will gain access to its line
of credit upon review and approval of
the initial DRGR action plan. Each
activity entered into the DRGR system
must also be categorized under a
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“project.” Typically, projects are based
on groups of activities that accomplish
a similar, broad purpose (e.g., housing,
infrastructure, or economic
development) or are based on an area of
service (e.g., Community A). If a grantee
describes just one program within a
broader category (e.g., single farily
rehabilitation), that program is entered
as a project in the DRGR system.
Further, the budget of the program
would be identified as the project’s
budget. If a grantee has only identified
the Method of Distribution (MOD} upon
HUD's approval of the published action
plan, the MOD categories typically serve
as the projects in the DRGR system,
rather than activity groupings. Activities
are added to MOD projects as specific
CDBG-MIT programs and projects are
identified for funding.

V.A.4.c. Tracking oversight activities
in the DRGR system; use of DRGR data
for HUD review and dissemination.
Each grantee must also enter into the
DRGR system surmimary information on
monitoring visits and reports, audits,
and technical assistance it conducts as
part of its oversight of its mitigation
programs. The grantee’s QPR will
include a summmary indicating the
number of grantee oversight visits and
reports (see subparagraph e. for more
information on the QPR}). HUD will use
data entered into the DRGR action plan
and the QPR, transactional data from the
DRGR system, and other information
provided by the grantee, to provide
reports to Congress and the public, as
well as to: (1) Monitor for anomalies or
performance problems that suggest
fraud, abuse of funds, and duplication
of benefits; (2} reconcile budgets,
obligations, funding draws, and
expenditures; {3) calculate expenditures
to determine compliance with
administrative and public service caps
and the overall percentage of funds that
benefit low- and moderate-income
persons; and (4) analyze the risk of
grantee programs to determine priorities
for the Department’s monitoring.
Grantees must establish internal
controls o ensure that no personally
identifiable information shall be
reported in DRGR,

V.A.4.d. Tracking program Income in
the DRGR system. Grantees must use the
DRGR system to draw grant funds,
Grantees must also use the DRGR
system to track program income
receipts, disbursements, revolving loan
funds, and leveraged funds (if
applicable). If a State provides CDBG-
MIT funds to a local government and
permits local governments to retain
program incormne, or a State permits
subrecipients to retain program income
prior to grant closeout, the grantes must

establish program income accounts in
the DRGR system. The DRGR system
requires grantees to use program income
before drawing additional grant funds
and ensures that program income
retained by one organization will not
affect grant draw requests for other
organizations.

V.A.4.e. DRGR system Quarterly
Performance Report (QFR). Each grantee
must submit a2 QPR through the DRGR
system no later than 30 days following
the end of each calendar quarter. Within
3 days of submission to HUD, each QPR
must be posted on the grantee’s official
website, In the event the QPR is rejected
by HUD, the grantee must post the
revised version, as approved by HUD,
within 3 days of HUD approval, The
grantee’s first QPR is due after the first
full quarter after HUD signs the grant
agreement. For example, a grant
agreement signed in April requires a
QPR to be submitted by October 30.
(QPRs must be submitted on a quarterly
basis until all funds have been
expended and all expenditures and
accomplishments have been reported. If
a satisfactory report is not submitted in
a timely manner, HUD may suspend
access to CBBG-MIT funds until a
satisfactory report is submitted, or may
withdraw and reallocate funding if HUD
determines, after notice and opportunity
for a hearing, that the jurisdiction did
not submit a satisfactory report.

Each QPR will inchude information
about the uses of funds in activities
identified in the DRGR action plan
during the applicable quarter. This
includes, but is not limited to, the
project name, activity, location, and
national cbjective; funds budgeted,
abligated, drawn down, and expended;
the funding source and tofal amount of
any non-CDBG-MIT funds to be
expended on each activity; beginning
and actual completion dates of
completed activities; achisved
performance outcomes, such as number
of housing units completed or number
of low- and moderate-income persons
served; and the race and sthnicity of
persons assisted under direct-benefit
activities. For all housing and economic
development activities, the address of
sach CDBG-MIT assisted property must
be recorded in the QPR. Grantees must
not include such addresses in its public
(JPR; when entering addresses in the
(IPR, grantees must select 'Not Visible
on PDF” to exclude them from the
report required to be posted on its
website, The DRGR system will
automatically display the amount of
program income receipted, the arnount
of program income reported as
disbursed, and the amount of grant
funds disbursed in the QPR. Each

grantee must include a description of
actions taken in that quarter to
affirmatively further fair housing,
within the section titled "Overall
Progress Narrative”” in the DRGR system.

V.A.5, Direct grant administration
and means of carrying out eligible
activities-applicable to State grantees
only. Requirements at 42 U.5.C. 5306(d)
are waived to the extent necessary to
allow a State to use its CDBG—MIT grant
allocation directly to carry sut State-
administered COBG-MIT sligible
activities, rather than distribute all
funds to local governments, Pursuant to
this waiver, the standard at 24 CFR
570.480{c) and the provisions at 42
U.S.C. 5304(e)(2} will also include
activities that the State carries out
directly. Eligible CDBG—MIT activities
may be carried out by the State, subject
to State law and consistent with the
requirement of 24 CFR 570.200{f),
through its employees, through
procurement contracts, or through
assistance provided under agreements
with subrecipients. State grantees
continue to be responsible for civil
rights, labor standards, and
environmental protection reguirements,
for compliance with 24 CFR 570.489 (g)
and (h) relating to conflicts of interest
and for compliance with 24 CFR
570.46¢(m) relating to monitoring and
management of subrecipients.

A State grantee may also carry out
activities in tribal areas. The State shall
coordinate with the Indian tribe with
jurisdiction over the tribal area when
providing CDBG-MIT assistance to
beneficiaries in Lribal areas, A State
grantee carrying out projects in tribal
areas, either directly or through its
employess, through procurement
contracts, or through assistance
provided under agreements with
subrecipients, must obtain the consent
of the Indian tribe with jurisdiction over
the tribal area to allow the State to carry
out or to fund CDBG-MIT projects in
the area. Indian tribes that receive
CDBG-MIT funding from a State grantee
must comply with applicable
nondiscrimination requirements (see 24
CFR 1003.601).

For activities carried out by entities
eligible under section 105{a)(15) of the
HCDA, such entities will be subject to
the description of a nonprofit under that
section rather than the description
located in 24 CFR 570,204, even in a
case in which the entity is receiving
assistance through a local government
that is an entitlernent grantee,

V.A.5.a. Use of administrative funds
across multiple grants. The Additional
Supplemental Appropriations for
Disaster Relief Act, 2019 (Pub. L. 116—
20) approved June 6, 2018, authorizes
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special treatment of grant administrative
funds for grantees that received awards
under certain CDBG-DR grants (this
includes CDBG-MIT grants}.
Accordingly, grantees that received
funds under Public Laws 114113, 114—
223, 114-254, 115-31, 115-66, 115-123,
and 115-254, or any future act may use
eligible administrative funds (up to 5
percent of each grant award plus up to

5 percent of program income generated
by the grant) appropriated by these acts
without regard to the particular disaster
appropriation from which such funds
originated. If the grantee chooses to
exercise this authority, the grantee must
ensure that it has appropriate financial
controls to ensure that the amount of
grant administration expenditares for
each of the aforementioned grants wiil
not exceed 5 percent of the total grant
award for each grant (plus 5 percent of
program income), review and medify its
financial management policies and
procedures regarding the tracking and
accounting of administration costs, as
necessary, and address the adoption of
this treatment of administrative costs in
the applicable portions of its Financial
Management and Grant Compliance
submissions as referenced in
V.A.1.a.(1).b. Grantees are reminded
that all costs incurred for administration
must still qualify as an eligible
administration expense, HUD will issue
additional guidance on this provision
that grantees will be required to follow
to ensure compliance and maintain
proper financial controls,

V.A.5.b. Use of funds in response to
Hurricane Matthew and Hurricane
Florgnce (State of North Carolina and
South Carpling only), Public Law 116—
20 provides that grantees that received
an allocation for mitigation funding
provided by Public Law 115-123 in
response to Hurricane Matthew may use
the CDBG-MIT funds for the same
activities, consistent with the
requirements of the COBG-MIT grant, in
the most impacted and distressed areas
related to Hurricane Florence.
Expenditures in the HUD-identified
MID areas for Hurricane Florence count
toward the 50 percent expenditure
requirement for HUD-identified MID
areas outlined in section ILC. of this
notice.

V.A.6. Consolidated plan waiver.
HUD is temporarily waiving the
requirement for consistency with the
consolidated plan (requirements at 42
U.S.C. 12706, 24 CFR 91.325(a)(5} and
91.225(a)(5)), because the effects of a
major disaster alter a grantee's priorities
for meeting housing, employment, and
infrastructure needs. In conjunction, 42
U.5.C. 5304(¢), to the extent that it
would require IHIUD to annually review

grantes performance under the
consistency criteria, is also waived.
However, this waiver applies only until
the grantee submits its next full (3-5
year) consolidated plan, or for 24
months after the applicability date of
this notice, whichever is sooner, If the
grantes has not already updated its
Analysis of Impediments to Fair
Housing Choice or accepted Assessment
of Fair Housing {(AFH) in coordination
with its post-waiver consolidated plan
update, HUD strongly encourages the
grantes do so to more accurately reflect
housing conditions following the
qualifying disaster({s) that served as the
basis for the CDBG-MIT allocation.

V.A.7. Requirement for consultation
during plan preparation. Currently, the
HCDA and HUD regulations require a
State grantee to consult with affected
local governments in nonentitlement
areas of the State in determining the
State’s proposed method of distribution.
HUD is waiving 42 U.S.C.
5306{d)(2){C}{iv), 42 U.5.C,
5306(d)(2){(D), 24 CFR 91.325(b}(2), and
24 CFR 91.110, and instituting the
alternative requirernent that States
receiving a CDBG-MIT allocation
consult with all disaster-affected local
governments (including any CDBG
Entitlement grantees), Indian tribes, and
local public housing authorities in
determining the use of funds. This
ensures that State grantees sufficiently
assess the impacts of all areas affected
by the disaster, Additional guidance on
consultation with local stakeholders can
be found in the National Disaster
Recovery Framework and its discussion
of pre- and post-disaster planning at
https.//www.fema.gov/national-disaster-
recovery-framework.

Grantees must consult with States,
Indian tribes, local governments,
Federal partners, nongovernmental
organizations, the private sector, and
other staksholders and affected parties
in the surrounding geographic area to
ensure consistency of the action plan
with applicable regional redevelopment
plans, As provided in sections
V.A.1.b.[¢) and V.A.2.a.(5), agencies that
administer CDRG-MIT funds are
raquired to consult with any separate
agency of the jurisdiction that is
responsible for development of the
FEMA HMP for the grantee’s
jurisdiction, including coordinating
with the State Hazard Mitigation Officer
(SHMO).

Grantees are advised to maintain
documentation of all consultations
required by this paragraph to
demonstrate compliance with this
requirement.

V.A.8, Grant administralion
responsibilities and general
administration cap.

V.A.8.a. Graniee responsibilities, Each
grantee shall administer its award in
compliance with all applicable laws and
regulations and shall be financially
accountable for the use of all funds
provided for CDBG-MIT funds,

V.A.8.h, General administration cap.
For all CDBG-MIT grantees, the CDBG
program administration requirements
must be modified to be consistent with
the Appropriations Act. Accordingly, 5
percent of the grant and 5 percent of
program income generated by the grant
may be used for administrative costs by
the grantee, units of general local
government, or by subrecipients. Thus,
the total of all costs classified as
administrative for any CDBG-MIT
grantee must be less than or equal to the
5 percent cap.

(1) Combined technical assistance
and administrative expenditures cap for
States only. The provisions of 42 U.S.C.
5306(d) and 24 CFR 570.489(a){1)(i) and
(ii1) will not apply to the extent that
they cap administration and technical
assistance expenditures, limit a State’s
ability to charge a nominal application
fee for grant applications for activities
the State carries out directly, and
require a dollar-for-dollar match of State
funds for administrative costs exceeding
$100,000, 42 11.5.C. 5306{d}(5) and (8)
are waived and replaced with the
alternative requirement that the
aggregate total for administrative and
technical assistance expendituras must
not exceed 5 percent of the grant
amount plus 5 percent of program
income generated by the grant. Under
this alternative requirement, a State is
limited to spending a maximum of 15
percent of its total grant amount or $750
million, whichever is less, on planning
costs. Planning costs subject to this cap
are those defined in 42 U.5.C.
5305(a)(12).

V.A.9. Operation and maintenance
waiver for COBG-MIT program income.
The provision of 24 CFR 570.207{b)(2)
generally prohibits the use of CDBG
funds for the repair, operation or
maintenance of public facilities,
improvements or services, With this
first-time allocation of mitigation-only
funds to CDBG-DR grantees, HUD seeks
to help local government CDBG-MIT
grantees to fulfill their commitment to
fund the operation and maintenance of
innovative projects financed with
CDBG-MIT funds and to encourage new
operating partnerships, HUD has
determined that good cause exists for a
waiver that will allow the limited use of
CDBG-MIT program income to be used
by CDBG-MIT grantees who are units of
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local government, for the operation and
maintenance of CDBG-MIT projects.
Accordingly, HUD is waiving 24 CFR
570.207{b)(2) to the extent necessary to
allow CDBG-MIT local government
grantees to use program income
generated by CDBG-MIT funds for the
repair, operation, and maintenance of
publicly owned projects financed with
CDBG-MIT funds, as provided in
section V.A.19.d. of this notice. This
waiver shall apply only to program
incomse generated by CDBG-MIT funds,
and ghall not apply to the initial
disbursement of CDBG-MIT funds or to
any CDBG-DR or CDBG funded
activities or resulting CDBG-DR or
CDBG program income.

V.A.10, Planning-only activities-
applicable to State grantees only. The
Department notes that effective
mitigation relies on some form of area-
wide or comprehensive planning
activity independent of the ultimate

- source of implementation funds. To
assist State grantees, the Department is
waiving the requirements at 24 CFR
570.483(h){5) or {c){3), which limit the
circumstances under which the
planning activity can meet a low- and
moderate-income national objective.
Instead, States must comply with 24
CFR 570.208(d){4) when funding
mitigation, planning-only grants, or
directly administering planning
activities that guide mitigation in
accordance with the Appropriations
Act. In addition, the types of planning
activities that States may fund or
undertake are expanded to be consistent
with these of entitlement communities
identified at 24 CFR 570,205, which
may include support for local and
regional functional land-use plans,
master plans, historic preservation
plans, comprehensive plans, community
recovery plans, resilience plans,
development of building codes, zoning
ordinances, and neighborhood plans,
Such planning activities are strongly
encouraged to be undertaken in
partnership with local governments and
regional planning entities, as these
policies have critical impacts an long-
term mitigation goals and objectives.
Grantees are encouraged to fund
planning activities that align and
integrate with FEMA's pre-disaster
mitigation grant program {PDM or BRIC)
and to upgrade mapping, data, and other
capabilities to better understand
evolving disaster risks. Grantees may
use CDBG-MIT funds to enhance and
update real property registration and
land information systems at the state
and local level, Grantess are expected to
have land information systems which
ara sufficient to track requirements on

the use of CDBG-MIT funds that run
with the land.

State grantees are also encouraged to
use CDBG-MIT planning funds to
establish programs and pelicies that
would allow them to perform at an
enhanced level as defined by FEMA
requirements, as well as to meet the
documentation requirements for a
FEMA Enhanced Hazard Mitigation
Plan. Grantees may also partner with
agency staff responsible for community
floodplain mansgement activities to
participate in the National Flood
Insurance Program’s (NFIP} Community
Rating System (CRS), which is a
voluntary incentive program that
recognizes floodplain management
activities that exceed minimuom NFIP
requirements, Exceeding these
requirements can result in discounted
flood insurance premium rates which
reflect a community's reduced flood
risk. Plans shall include the required
Mitigation Needs Assessment of disaster
risks, including anticipated effects of
future extreme weather events and other
hazards, as described in section
V.A.2.a.(1) of this notice. Additional
resources to assist in this process are
available on the HUD exchange website:
https/fwww hudexchange.info/
programs/CDBG-MIT/resources/
#natural-hazard-risk-and-resilience-
tools,

V.A.11. Overall bensfii requirement,
The primary objective of the HCDA is
the “development of viable urhan
communities, by providing decent
housing and a suitable living
environment and expanding economic
opportunities, principally for persons of
low and moderate income” (42 U.S.C.
5301(c)}. This target is likely to be
difficult to reach when grantees are
pursuing community-wide or regional
mitigation measures to protect entire
regions or communities regardless of
income. Therefore, this notice waives
the requirements at 42 U.5.C. 5301(c},
42 U.5.C. 5304(b}(3)(A), 24 CFR
570.484, and 570.200(a)(3), that 70
percent of funds be used for activities
that benefit low- and moderate-income
persons. Instead, 50 percent of CDBG—
MIT funds must benefit low- and
moderate-income persons, However, as
provided in section V.A.2.a.(4}, all
graniees must prioritize the protection
of LMI individuals, and describe in the
action plan how their proposed
programs and projects will reflect that
priority.

V.A12, Use of the “upper quartile” or
“exception criteria’’ for low- and
moderate-income area benefit activities.
Section 101(c) of the HCDA requires
each funded activity to meet a national
objective of the CDBG program,

including the national objective of
benefiting low- and moderate-income
persons. Grantees may meet this
national objective on an area basis,
through an activity which is available to
benefit all the residents of an area where
at least 51 percent of the residents are
low- and moderate income. In some
cases, HUD permits an exception to the
low- and moderate-income area benefit
requirement that an area contain at least
51 percent low- and moderate-income
residents, This exception applies to
entitlement communities that have few,
if any, areas within their jurisdiction
that have 51 percent or more low- and
moderate-income residents. These
communities are allowed to nse a
percentage less than 51 percent to
qualify activities under the low- and
moderate-income area benefit category,
This exception is referred to as the
“exception criteria’ or the “upper
quartile.” A grantee qualifies for this
exception when fewer than one quarter
of the populated-block groups in its
jurisdiction contain 51 percent or more
low- and moderate-income persons. In
such a cormmunity, activities must serve
an area that contains a percentage of
low- and moderate-income residents
that is within the upper quartile of all
census-block groups within its
jurisdiction in terms of the degree of
concentration of low- and moderate-
income residents. HUD assesses each
grantee’s census-block groups to
determine whether a grantee qualifies to
use this exception and identifies the
alternative percentage the grantee may
use instead of 51 percent for the
purpose of qualifying activities under
the low- and moderate-income area
benefit. HUD determines the lowest
proportion a grantee may use to qualify
an area for this purpose and advises the
grantee, accordingly. CDBG-MIT
grantees are required to use the most
recent data available in implementing
the exception criteria at https://
www, hudexchange.info/programs/acs-
low-mod-summary-daia/acs-low-mod-
summary-dafa-exception-grantees. The
“exception criteria’’ apply to mitigation
activities funded pursuant to this notice
in jurisdictions covered by such criteria,
including jurisdictions that receive
mitigation funds from a State.V.A.13.
National objective waivers and
alternative requirements applicable fo
CDBG-MIT funds. The following
waivers and alternative requiremnents
modify national objective criteria to
ensure that the use of CDBG-MIT funds
is consistent with mitigation purposes
required by the Appropriations Act,
V.A.13.a, Additional criteria
applicable to all mitigation activities
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funded with CDBG-MIT funds. The
provisions of 24 CFR 570,483(e) and
570.208(d) are modified by an
alternative requirement to add the
following additional criteria for all
mitigation aclivities funded with
CDBG-MIT funds. To meet a national
objective, all COBG-MIT activities must:

gi) Demaonstrate the ability to operate
for the useful life of the project. Bach
grantee must plan for the long-term
operation and maintenance of
infrastructure and public facility
projects funded with CDBG-MIT funds.
The grantee must have a plan to fund
the long-term operation and
maintenance for COBG--MIT projects,
Funding options might include State or
local resources, borrowing authority, or
retargeting of existing financial
Tesources.

{ii) Be consistent with other
mitigation activities. The COBG-MIT
activity must be consistent with the
other mifigation activities that the
grantee will carry out with CDBG-MIT
funds in the MID area. To be consistent,
the CDBG-MIT activity must not
increase the risk of loss of life or
property in a way that undermines the
benefits from other uses of CDBG-MIT
funds in the MID,

V.A.13.b. Additional criteria
applicable to Covered Projects funded
with CDBG-MIT funds. The provisions
of 24 CFR 570.483(e} and 570.208(d) are
modified by an alternative requirement
to add the following additional eriteria
for Covered Projects funded with
CDBG-MIT funds. To meet a national
objective, all Covered Projects must:

%i} Demonstrate long-term efficacy and
fiscal sustainability. The grantee must
demonstrate the long-term efficacy and
sustainability of the Covered Project by
dogumenting measurable outcomes or
reduction in risk as discussed in section
V.A.2.1, of this notice, and documenting
how the Covered Project will reflect
changing environmental conditions
(such as sea level rise or development
patterns) with risk management tools,
and alter funding sources if necessary.
The grantee also must establish a plan
for the long-term operation and
maintenance of the Covered Project and
include a description of this plan in its
action plan, as required by V.A.2.a.(10}
and the additional criteria applicable to
all CDBG-MIT activities,

{ii) Demonstrably benefit the MID
area, The benefits of the Covered Project
must outweigh the costs of the Covered
Project. Benefits outweigh costs if the
BCA results in a benefit-to-cost ratio
greater than 1.0, Alternatively, for a
Covered Project that serves low- and
moderate-income persons or other
persons that are less able to mitigate

risks or respond to and recover from
disasters, benefits outweigh costs if the
grantee supplements its BCA with a
qualitative description of benefits that
cannot be quantified but sufficiently
demonstrate unique and concrete
benefits of the Covered Projoct for low-
and moderate-income persons or other
persons that are less able to mitigate
risks, or respond to and recover from
disasters. This qualitative description
may include a description of how the
Covered Project will provide benefits
such as enhancing a community’s
economic development potential,
improving public health and or
expanding recreational cpportunities,
BCAs must be completed consistent
with the requirements of paragraph
V.A. 2 h.(2){(c)ii).

V.A.13.c. Additional urgent need
national objective criteria for CDBG-
MIT Activities. In the context of disaster
recovery and the allocation of CDBG-DR
funds, the Department has historically
provided waivers and established an
alternative requirement to the urgent
need national objective of the COBG
program as one means of helping
communities to recover quickly.
Specifically, the Department has waived
the certification requirements for the
documentation of urgent need, located
at 24 CFR 570.208(c) and 24 CFR
570.483(d), recognizing that in the
context of disaster recovery those
requirements have proven burdensoms
and redundant,

The Appropriations Act directs the
Department to aliocate COBG-MIT
funds to grantees that received CDBG—
DR funds to assist in recovery from
major federally declared disasters
occurring in 2015, 2016 and 2017, To
reflect the direction of the
Approprialions Act to allocate funds to
grantees recovering from recent
disasters and to address the
demonsirable need for significant
mitigation improvements by those
grantees, the Department is waiving the
criteria for the urgent national objective
as provided at 24 CFR 570.208(c} and 24
CFR 570.483(d) and is establishing an
alternative requirement to include new
urgent need national objective criteria
for CDBG-MIT activities,

To mest the alternative criteria for the
urgent need mitigation (UNM) national
objeciive, each grantee must document
that the activity: (i) Addresses the
current and future risks as identified in
the grantee’s Mitigation Needs
Assessment of most impacted and
distressed areas; and (if) will resultina
measurable and verifiable reduction in
the risk of loss of life and property.

To meet the UNM national objective
criteria, grantees must reference in their

action plan the risk identified in the
Mitigation Needs Assessment that is
addressed by the activity, Grantees must
maintain decumentation of the
measurable and verifiable reduction in
risk that will be achieved upen
completion of the activity. Action plans
must be amended, as necessary, to
ensure that this information is included
for each activity undertaken with
CDBG-MIT funds.

V.A.13.d. Additional LMI national
objective criteria for CDBG-MIT
activities, In addition to other applicable
criteria, COBG-MIT activities can also
meet an LMI national objective if they
meet the criteria established in an
alternative requirement in section V.B.5.
of this notice applicable to buyout
activities (LMB) and housing incentives
{LMHI).

V.A.13.e. The UNM naticnal objective
and additional criteria for mitigation
activities and Covered Projects shall be
applicable only to funds allocated by
this notice, Similarly, the alternative
urgent need national objective criteria in
the Prior Notices does not apply to
CDBG-MIT funds.

V.A,13.f. Unless a grantee has
received prior approval from HUD,
CDBG-MIT activities cannot meet the
CDBG national objective for the
alimination of slum and blight as
provided at 24 CFR 570.208(b) and 24
CFR 570.483{c). Grantees shall not rely
on the national objective criteria for
elimination of slum and blighting
conditions without approval from HUD
because this national objective generally
is not appropriate in the context of
mitigation activities.

V.A.14. Waiver and alternative
requirement for distribution fo CDBG
metropolitan cities and urban counties-
applicable to Stafe grantees only, 42
U.S.C. 5302{a}(7) (definition of
“nonentitlement area”) and provisicns
of 24 CFR part 570, including 24 CFR
570,480, are waived to permit a State to
distribute CDBG-MIT funds to units of
local government and Indian tribes.

V.A.15. Use of subrecipients—
applicable to State granfees only. The
State CDBG program rule does not make
specific provision for the treatment of
entities that the CDBG Entitlement
program calls “subrecipients.” The
waiver allowing the Siate to directly
carry out activities creates a situation in
which the State may use schrecipients
to carry out activities in a manner
similar to an entitlement community.
Therefore, for States taking advantage of
the waiver to carry out activities
directly, the requirements at 24 CFR
570.502, 570.503, and 570.500(c) apply.

V.A.16. Recordkeeping. When a State
carries out activities directly, 24 CFR
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570.490(b) is waived, and the following
alternative provision shall apply: The
State shall establish and maintain such
records as may be necessary to facilitate
review and audit by HUD of the State's
administration of CDBG-MIT funds,
under 24 CFR 570.493. Consistent with
applicable statutes, regulations, waivers
and alternative requirements, and other
Faderal requirements, the content of
records maintained by the State shall be
sufficient to; (1) Enable HUD to make
the applicable determinations described
at 24 CFR 570.493; (2) make compliance
detexminations for activities carried out
directly by the State; and (3) show how
activities funded are consistent with the
descriptions of activities proposed for
funding in the action plan and/or DRGR
system. For fair housing and equal
opportunity (FHEO) purposes, as
applicable, such records shall include
data on the racial, ethnic, and gender
characteristics of persons who are
applicants for, participants in, or
heneficiaries of the program. All
grantees must report FHEO data in the
DRGR system at the activity level,

V.A.17. Change of use ojyreaI
property, applicable to State grantees
only. This alternative requirement
conforms the change of use of real
property rule to the waiver allowing a
State to carry out activities directly, For
purposes of this program, all references
to "“unit of general local government” in
24 CFR 570.489(j), shall be read as
“State, unit of general local government
{UGLG) or State subrecipient.”

V.A.18, Responsibility for review and
handling of noncompliance-applicable
to State grantees only. This change is in
conformance with the waiver allowing
the State to carry out activities directly.
24 CFR 570.492 is waived and the
following alternative requirement
apphies for any State receiving a direct
CDBG-MIT grant: The State shall make
reviews and audits, including on-site
reviews of any subrecipients, designated
public agencies, and local governments,
as may be necessary or appropriate to
meet the requirements of section
104(e)(2) of the HCDA, as amended, as
modified by this notice, In the case of
noncompliance with these
requirements, the State shall take such
actions as may be appropriate to prevent
a continuance of the deficiency, mitigate
any adverse effects or consequences,
and prevent a recurrence, The State
shall establish remedies for
noncompliance by any designated
subrecipients, public agencies, or local
governments.

Each COBG-MIT grantee shall attend
and require subrecipients to attend
fraud related training provided by HUD
OIG to assist in the proper management

of CDBG-MIT grant funds. Additional
information about this training will be
posted on the HUD website,

V.A.19, Program income alternative
requirement. The Department is waiving
applicable program income rules at 42
U.S.C. 5304(j) and 24 CFR 570.489(e),
570,500 and 570.504 only to the extent
necessary to provide additional
flexibility to State and local government
as described below. The alternative
requirements provide guidance
regarding the use of program income
received before and after grant close out
and address revolving loan funds.

V.A.19.a. Definition of program
income,

{1) For purposes of this notice,
“program income” is defined as gross
income generated from the use of
CDBG-MIT funds received by a State,
local government, or a subrecipient of a
State or local govermmnent, excepl as
provided in subparagraph {d) of this
paragraph. When incoms is generated
by an activity that is only partially
assisted with CDBG-MIT funds, the
income shall be prorated to reflect the
percentage of CDBG-MIT funds used
{e.g., a single loan supported by CDBG—
MIT funds and other funds; a single
parcel of land purchased with CDBG
funds and other funds). Program income
includes, but is not limited to, the
following:

(a) Proceeds from the disposition by
sale or long-term lease of real property
purchased or improved with CDBG-MIT
funds.

{b} Proceeds from the disposition of
equipment purchased with CDBG-MIT
funds,

(c) Gross income from the use or
rental of real or personal property
acquired by a State, local government,
or subrecipient thereof with CDBG-MIT
funds, less costs incidental to generation
of the income (i.e., net income).

{d) Net income from the use or rental
of real property owned by a State, local
govermnent, or subrecipient thereof,
that was constructed or improved with
CDBG-MIT funds,

(e) Payments of principal and interest
on loans made using CDBG-MIT funds.

{f) Proceeds from the sale of loans
made with COBG-MIT funds,

{g) Proceeds from the sale of
obligations secured by loans made with
CDBG-MIT funds.

(h) Interest earned on program income
pending disposition of the income,
inchuding interest earned on funds held
in a revolving fund account.

(i} Funds collected through special
assessments made against
nonresicdential properties and properties
owned and occupied by households not
low- and moderate-income, where the

special assessments are used to recover
ail ar part of the CDBG-MIT portion of
a public improvement.

(j) Gross income paid to a State, local
governmenl, or a subrecipient thereof,
from the ownership interest in a for-
profit entity in which the income is in
return for the provision of COBG-MIT
assistance.

(2) “Program income” does not
inglude the following:

{a) The total amount of funds that is
less than $35,000 received in a single
year and retained by a State, local
government, or a subrecipient thereof.

(h) Amounts generated by activities
eligible under section 105(a}(15) of the
HCDA and carried out by an entity
undar the authority of section 105(a){15)
of the HCDA.

V.A.19.b, Retention of program
income, State grantees may permit a
local government or Indian tribe that
receives or will receive program incoms
to retain the program income but are not
required to do so,

V.A.18.c. Program income--use, close
out, and transfer.

(1) Program income received {and
retained, if applicable) before or after
close out of the CDBG-MIT grant that
generated the program income, and used
to continue mitigation activities, is
treated as additional CDBG—MIT funds
subject to the requirements of this
notice and must be used for mitigation
activities in accordance with the
grantee's action plan, To the maximum
extent feasible, program income shall be
used or distributed before additional
withdrawals from the U.S. Treasury are
made, except as provided in sections
V.A.19.d. and e.

{2) In addition to the regulations
addressing program income found at 24
CFR 570.489(e) and 570,504, the
following rules apply: A State grantee
may transfer program income to its
anmual CDBG program before close out
of the grant that generated the program
income. In addition, a State grantee may
transfer program incors before close
out to any annual COBG-funded
activities carried out by a local
government within the State. Program
income received by a grantes after close
out of the grant that generated the
program income, may also be
transferred to a grantee’s annual CDBG
award. In all cases, any program income
received that is not used to continue the
mitigation activity will not be subject to
the waivers and alternative
requirements of this notice. Rather,
those funds will be subject to the
granlee's regular CDBG program rules.

V.A.19.d. Repair, operation and
maintenance of certain COBG-MIT
projects.
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Local government CDBG-MIT
graniees may 1se program income to
reimburse its agencies for the repair,
operation and maintenance of publicly
owned and operated projects funded
with CDBG-MIT funds, provided thak:
{1} The agency that owns and operates
the project has entered into a written
agreement with the grantee that
commits the agency to providing not
less than fifty percent of funds
necessary for the annual repair,
operating and maintenance costs of the
project; and (2) the grantee adopts
policies and procedures to provide for
the grantee’s regular, on-site inspection
of the project in order to ensure its
proper repair, operation and
maintenance. State grantees may request
a waiver from the Department for the
use of program income for this purpose,

V.A.19.e. Revolving loan fungs. State
grantees and local governments may
establish revolving funds to carry out
specific, identified mitigation activities.
A revolving fund, for this purpose, is a
separate fund (with a set of accounts
that are independent of other program
accounts) established to carry out
specific mitigation activities, These
activities generate payments used to
support other mitigation activities going
forward. These payments to the
revolving fund are program income and
must be substantially disbursed from
the revolving fund before additional
CDBG-MIT grant funds are drawn from
the 11,8, Treasury for payments that
could be funded from the revolving
fund. Such program income is not
required to be digbursed for
nonrevolving fund activities,

State graniees may also establish a
revolving fund to distribute funds to
local governments to carry out specific,
identified mitigation activities. The
same requirements, outlined above,
apply to this type of revolving loan
fund.

A revolving fund established by a
grantee or local government shall not be
directly funded or capitalized with grant
funds.

V.A.28, Limitation on reimbursement,
The provisions of 24 CFR 570.489(b) are
applied to permit a State grantee to
charge to the grant eligible pre-award
costs incurred by itself, its recipients or
subrecipients (including public housing
authorities (PHAs)) that are associated
with CDBG-MIT funds and comply with
grant requirements. A lecal government
grantee is subject to the provisions of 24
CFR 570.200(h} but may reimburse itself
or its subrecipients for eligible pre-
award costs that are associated with
CDBG-MIT funds and comply with
grani requirements, Section 24 CFR
570.200(h)(1)(i) will not apply to the

extent that it requires pre-award
activities to be included in a
consolidated plan. Each grantee must
include all pre-award activities in its
action plan.

Under the Prior Notices, grantees
were permitted to charge to grants the
pre-award and preapplication costs of
homeowners, businesses, and other
qualifying entities for certain eligible
recovery costs they incurred within one
year of a qualified disaster, Because the
one-year period has passed for all
grantees receiving an allocation
pursuant to this notice and becanse
CDBG-MIT funds are provided in order
to reduce risks from future disasters,
CDBG-MIT funds shall not be used to
reimburse homeowners, businesses or
entities (other than prantees, local
governments, and subrecipients
described above) for mitigation
activities completed prior to the
applicability date of this notice.

V.A.21. Prohibition on forced
mortgage payoff. In some instances,
mortgage agreement terms require
homeowners to tepay the balance of the
mortgage loan with assistance received
te rehabilitate, reconstruct or elevate the
home in oxder to make the heme more
resilient. CDBG-MIT funds, however,
may not be used to repay a morigage
loan in whole or in part under this type
of “forced mortgage payoff”’ provision.
The ineligibility of a forced mortgage
payoff with CDBG-MIT funds does not
affect HUD's longstanding guidance that
when other non-CDBG disaster
assistance is taken by lenders for 2
forced mortgage payoff, those funds are
not considered to be available to the
homeownter and do not constitute a
duplication of benefits.

V.A.22. One-for-one replacement
housing, relocation, and real property
acquisition Requirements. Activities
and projects undertaken with CDBG—
MIT funds are subject to the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as
amended, (42 U.S.C. 4601 et seq.)
(“URA”) and section 104(d) of the
HCDA {42 U.8.C. 5304(d)) (Section
104(d)). The implementing regulations
for the URA are at 49 CFR part 24, The
regulations for section 104{d} are at 24
CFR part 42, subpart C. For the purpose
of promoting the availability of decent,
safe, and sanitary housing, HUD is
waiving the following URA and section
104{d) requirements with respect to the
use of CDBG-MIT funds:

V.A.22.a. Section 104(d) one-for-one
replacement. One-for-one replacement
requirements at section 104{d)(2}(A)(i)
and (ii) and (d}(3) of the HCDA and 24
CFR 42.375 are waived in connection
with CDBG-MIT funds for lower-

income dwelling units that are damaged
by the disaster and not suitable for
rehabilitation. The one-for-one
replacement requirsments generally
apply to demolished or converted
occupied and vacant cccupiable lower-
income dwelling units. This waiver
exempts disaster-damaged units that
meet the grantee’s definition of “not
suitable for rehabilitation” from the one-
for-one replacement requirements,
Before carrying out activities that may
be subject to the one-for-ons
replacement requirements, the grantea
must define “not suitable for
rehabilitation” in its action plan or in
policies and procedures governing these
activities, A grantes with questions
about one-for-one replacement
requirements is encouraged to contact
the HUD regional relocation specialist
respensible for its jurisdiction,

HUD is waiving the section 104(d)
one-for-one replacement requirement for
lower-income dwelling units that are
damaged by the disaster and not
suitable for rehabilitation because it
does not account for the large, sudden
changes that a major disaster may cause
to the local housing stock, population,
or economy. Further, the requirement
may discourage grantees from
converting or demolishing disaster-
damaged housing when excessive costs
would result from replacing all such
units. Disaster-damaged housing
structures that are not suitable for
rehabilitation can pose a threat to public
health and safety and to economic
development. Grantees must reassess
post-disaster population and housing
needs to determine the appropriate type
and amount of lower-income dwelling
units to rehabilitate and/or rebuild.
Grantees should note that the
demolition and/or disposition of PHA-
owned public housing unils is covered
by section 18 of the United States
Housing Act of 1937, as amended, and
24 CFR part 970.

V.A.22.b, Relocation assistance. The
ralocation assistance requirements at
section 104(d)(2)(A) of the HCDA and 24
CFR 42,350 are waived to the extent that
they differ from the requirements of the
URA and implementing regulations at
49 CFR part 24, as modified by this
notice, for activities related to
mitigation. Without this waiver,
disparities exist in relocation assistance
associated with activities typically
funded by HUD and FEMA {e.g.,
buyouts and relocation). Both FEMA
and CDBG funds are subject to the
requirements of the URA; however,
CDBG funds are subject to section
104(d), while FEMA funds are not. The
URA provides at 49 CFR 24.402(b) that
a displaced person is eligible to receive
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a rental assistance payment that is
calculated to cover a period of 42
months, By contrast, section 104{d}
allows a lower-income displaced person
to choose between the URA rental
assistance payment and a rental
assistance payment calculated over a
period of 60 months, This waiver of the
section 104(d) relocation assistance
requirements assures uniform and
equitable treatment by setting the URA
ang its implementing regulations as the
sole standard for relocation assistance
for CDBG-MIT funds,

V.A.22.c. Tenant-based rental
assistance, The requirements of sections
204 and 205 of the URA, and 49 CFR
24.2(a){6}(vii), 24.2{a}(6}{ix), and
24.402(b) are waived to the extent
necessary to permit a grantee to meet all
or a portion of a grantee's replacement
housing payment obligation to a
displaced tenant by offering rental
housing through a tenant-based rental
assistance (TBRA} housing program
subsidy (e.g., Section 8 rental voucher
or certificate), provided that comparable
replacement dwellings are made
available to the tenant in accordance
with 49 CIFR 24.204(a} where the owner
is willing to participate in the TBRA
program, and the period of authorized
assistance is at least 42 months. Failure
to grant this waiver would impede the
grantee's actions whenever TBRA
program subsidies are available but
funds for cash replacement housing
payments are limited and such
payments are required by the URA to be
based on & 42-month term.

V.A.22.d. Anmn’s length voluntary
purchase. The requirements at 49 CFR
24,101(b)(2)(i} and (ii} are waived to the
extent that they apply to an arm’s length
volunlary purchase carried out by a
person who was allocated COBG-MIT
funds and does not have the power of
eminent domain, in connection with the
purchase and occupancy of a principal
residence by that person. Given the
often-large-scale acquisition needs of
grantees, this waiver is necessary to
reduce burdensome administrative
requirements o implement mitigation
activities, Grantees are reminded that
tenants occupying real property
acquired through voluntary purchase
may be eligible for relocation assistance.

V.A.22.e. Optional relocation policies.
The regulation at 24 CFR 570.606(d) is
waived to the extent that it requires
optional relocation policies to be
established at the grantee level. Unlike
the regular CDBG program, States may
carry out mitigation activities directly or
through subrecipients, but 24 CFR
570.806(d) does not account for this
distinction. This waiver makes clear
that grantees receiving CDOBG-MIT

funds may establish optional relocation
policies or permit their subrecipients to
ostablish separate optional relocation
policies. This waiver is intended to
provide grantees with maximum
flexibility in developing optional
relocation policies with CDBG-MIT
funds.

V.A.22.L. Waiver of Section 414 of the
Stafford Act, Section 414 of the Stafford
Act {42 11.5.C, 5181} provides that
“Notwithstanding any other provision
of law, no person otherwise eligible for
any kind of replacement housing
payment under the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970 (Pub. L.
01-646) {42 U.S.C. 4601 et seq.]
[URA"] shall be denied such eligibility
as & result of his being unable, because
of a major disaster as determined by the
President, to meet the occupancy
requirements set by {the URAL”
Accordingly, homeowner occupanis and
tenants displaced from their homes
because of the identified disaster and
who would have otherwise been
displaced as a direct result of any
acquisition, rehabilitation, or
demolition of real property fora
federally-funded program or project may
become eligible for a replacement
housing payment notwithstanding their
inability to meet occupancy
requirements prescribed in the URA,
Section 414 of the Stafford Act
(including its implementing regulation
at 49 CFR 24.403{d)(1)}, is waived to the
extent that it would apply to real
property acquisition, rehabilitation or
demolition of real property for a CDBG~
MIT funded project commencing more
than one year after the Presidentially
declared disaster undertaken by the
grantees, or subrecipients, provided that
the project was not planned, approved,
or otherwise underway prior to the
disaster, For purposes of this paragraph,
a CDBG-MIT funded project shall be
determined to have commenced on the
earliest of: (1) The date of an approved
Request for Release of Funds and
certification, or (2) the date of
completion of the site-specific review
when a program utilizes Tiering, or (3}
the date of sign-off by the approving
official when a project converts to
exempt under 24 CFR 58.34(a)(12). The
Department has surveyed other federal
agencies’ interpretation and
implementation of Section 414 and
found varying views and strategies for
long-term, post-disaster projects
involving the acquisition, rehabilitation,
or demolition of disaster-damaged
housing, The Secretary has the anthority
to waive provisions of the Stafford Act
and its implementing regulations that

the Secretary administers in connection
with the obligation of funds made
available by this notice, or the grantees’
use of these funds, The Department has
determined that good cause exists for a
waiver and that such waiver is not
inconsistent with the overall purposes
of title I of the HCDA.

(1) The waiver will simplify the
administration of mitigation programs
and projects and reduce the
administrative burden associated with
the implementation of Stafford Act
Section 414 requirements for projects
commencing more than ene year after
the date of the Presidentiaily declared
disaster.

{2) This waiver does not apply with
respect to persons that meet the
occupancy requirements to receive a
replacement housing payment under the
URA nor does it apply to persons
displaced or relocated temporarily by
other HUD-funded programs or projects.
Such persons’ eligibility for relocation
assistance and payments under the URA
is not impacted by this waiver.

V.A.23. Environmental requirements.

V.A.23.a. Clarifying nots on the
process for environmental release of
funds when a State carries out aclivities
directly. Usually, a State distributes
CDBG funds to local governments and
takes on HULY's role in receiving
environmental certifications from the
grant recipients and approving releases
of funds. For this grant, HUD will allow
a State grantee to also carry out
activities directly, in addition to
distributing funds to subrecipients.
Thus, per 24 CFR 58.4, when a State
carries out activities directly, the State
must submit the Certification and
Request for Release of Funds to HUD for
approval.

V.A.23.b. Adoption of another
agency’s environmental review. In
accordance with the Appropriations
Act, grant recipients of Federal funds
that use such funds to supplement
Federal assistance provided under
sections 402, 403, 404, 406, 407,
408(c}(4) or 502 of the Stafford Act may
adept, without review or public
comment, any envirormmental review,
approval, or permit performed by a
Federal agency, and such adoption shall
satisfy the responsibilities of the
recipient with respect to such
environmental review, approval, or
permit that is required by the HCDA.
The grant recipient must notify HUD in
writing of its decision to adop! another
agency's environmental review, The
grant recipient must retain a capy of the
review in the grantee’s environmental
records.

V.A.23.c. Unified federal review,
Section 1106 of the Sandy Recovery
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Improvement Act (Div. B of Pub, L. 113-
2, enacted January 29, 2013) directed
the establishment of an “expedited and
unified interagency review process to
ensure compliance with environmental
and historic requirements under Federal
law relating to disaster recovery
projects, in order to expedite the
Tecovery process, consistent with
applicable law.” The process aims to
coordinate environmental and historic
preservation reviews to expedite
planning and decision-making for
disaster recovery projects, including
mitigation projects undertaken to avert
the impact of future disasters, Grantees
receiving an allocation of CDBG-MIT
funds are encouraged to participate in
this process as one means of expediting
the implementation of mitigation
projects that will assist in recovery from
future disasters. Tools for the unified
federal review process (UFR) process
can be found here: http://

www, fema.gov/unified-federal-
environmental-and-historic-
preservation-review-presidentially-
declared-disasters.

V.A.23.d. Release of funds. In
accordance with the Appropriations
Act, and notwithstanding 42 U,5.C.
5304(g}2), the Secretary may, upon
receipt of a Request for Release of Funds
and Certification, immediately approve
the release of funds for an activity or
project assisted with CDBG-MIT funds
if the recipient has adopted an
environmental review, approval, or
permit under section V.A.23.b. above, or
the activity or project is categorically
excluded from review under the
National Environimental Policy Act of
1969 (42 U.8.C, 4321 et seq.}).

V.A.23.e. Historic preservation
reviews, ‘T'o facilitale expedited historic
preservation reviews under section 106
of the National Historic Preservation Act
of 1966 {54 U.5.C. Section 306108),
HUD strongly encourages graniess to
allocate general administration funds to
retain a qualified historic preservation
professional and support the capacity of
the State Historic Preservation Officer/
Tribal Historic Preservation Officer to
review CDBG-MIT projects, For more
information on qualifted historic
preservation professional qualifications
standards see hitps://www.nps.gov/
history/local-law/arch_stnds_9.htm.

V.A.23.1. Tiered environmental
reviews, HUD encourages graniees as
Respengible Entities to develop a Tiered
approach to streamline the
environmental review process for
whengver the action plan contains a
program with multiple, similar activities
that wili result in similar impacts {e.g.
single-family housing programs}.
Tiering, as defined in 40 CFR 1508.28,

is a means of making the environmental
review process more efficient by
allowing parties to “eliminate repetitive
discussions of the same issues and to
focus on the actual issues ripe for
decision at each level of environmental
review” (40 CFR 1502.20), In addition,
“tering is appropriate when there is a
requirement to evaluate a policy of
proposal in the early stages of
development a policy or proposal in the
early stages of development or when
site-specific analysis or mitigation is not
currently feasible and a more narrow or
focused analysis is better done at a later
date” (24 CFR 58.15). Tiering is
appropriate when a Responsible Entity
is evaluating a single-family housing
program with similar activities within a
defined local geographic area and
timeframe (e.g., rehabilitating single-
family homes within a city district or
county over the course of 1 to 5 years)
but where the specific sites and
activities are not yet known,

A tiered review consists of two stages:
A broad-level review and subsequent
site-specific reviews. The broad-tevel
review will identify and evaluate the
issues that can be fully addressed and
resolved, notwithstanding possible
limited knowledge of the project. In
addition, it must establish the
standards, constraints, and processes to
be followed in the site-specific reviews.
An 8-Step Decision Making Process for
Floodplains and Wetlands, inciuding
early and final public notices can be
completed on a county-wide basis for
single-family housing programs funded
with CDBG-MIT funds. As individual
sites are selected for review, the site-
specific reviews evaluate the remaining
issues based on the policies established
in the broad-level review. Together, the
broad-level review and all site-specific
reviews will collectively comprise a
complete environmental review
addressing all required elements, Public
notice and the Request for Release of
Funds {(HUD-Form 7015.15) are
processed at the broad-level, unless
there are unanticipated impacts or
impacts not adequately addressed in the
prior review, eliminating the need for
publication at the site-specific level.
However, funds cannot be spent or
committed on a specific site or activity
until the site-specific review have been
completed for the site.

V.A.23.g. Discipline and
accountability in the environmental
review and permiffing of infrastructure
projects. Executive Order 13807, signed
by the President on August 15, 2017,
establishes a coordinated, predictable
and transparent process for the review
and permitting of infrastructure
projects. E.O. 13807 requires Federal

agencies to process environmental
reviews and authorization decisions for
“major infrastructure projects” as One
Federal Decision (OFD). As CDBG-MIT
grantees assume authority to conduct
environmental reviews, they shoutd
implement the following elements of the
OFD policy set forth in E.O. 13807 for
major infrastructure projects, and
further clarified in M—19-20 Guidance
on the Applicability of E.O. 13807 to
Responsible Entities Assuming
Department of Housing and Urban
Development Environmental Review
Responsihilities [hitps://
www.whitehouse gov/wp-content/
uploads/2019/06/M-19-20.pdf]. CDBG—
MIT grantees should: (1} Seek to
complete environmental reviews and
authorization decisions for major
infrastructure projects in not more than
an average of two years, measured from
the Notice of Intent (NOI) to prepare an
Environmental Impact Statemnent {E1S)
to the issnance of the Record of Decision
(RODY; (2) Develop a Penmnitting
Timetable that includes milestones for
applicable environmental reviews and
authorizations and is updated at least
quarterly on the Permitting Dashboard
(www.permits. performance.gov}; {3)
Coordinate with cooperating and
participating Federal agencies, to
develop a single EIS and coordinate a
single ROT); (4} Seek to ensure that all
necessary authorization decisions for
the construction of the project are
completed within 90 days of issuance of
the ROD: and (5) Seek to ensure that
there is an effective process in place to
elevate instances in which a Permitting
Timetable milestone is missed or
extended, or is anticipated to be missed
or extended, to higher officials

. (including senior respensible entity

leadership) for timely resclution, and
that if follow such process,

V.A.24, Duplication of benefits,
Section 312 of the Stafford Act, as
amended, generally prohibits any
person, business concern, or other entity
from receiving financial assistance with
respect to any part of a loss resulting
from a major disaster for which such
person, business concern, or other entity
has received financial assistance under
any other program or from insurance or
any other source, To comply with
Section 312 and the requirement that all
costs are necessary and reasonable, each
grantee must ensure that each activity
provides assistance to a person or entity
only to the extent that the person or
entity has a mitigation need that has not
been fully met.

Accordingly, grantees must comply
with the requirements of the 2019 DOB
Notice. Requirements on CDBG-DR
funds and CDBG-DR grants in the 2019
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DOB Notice shall apply equally to
CDBG-MIT funds and CDBG-MIT
grants. As described in the 2019 DOB
Notice, all CDBG-MIT grants are subject
to the requirement under the tenth
proviso following the Community
Development Fund heading of Public
Law 115-123 (Declined Loans
Provision) and the requirements for its
implementation in ths 2019 DOB
Notice. The Declined Loan Provision
states; "Provided further, That with
respect to any such duplication of
benefits, the Secretary and any grantee
under this section shall not take into
consideration or reduce the amount
provided to any applicant for assistance
from the grantee where such applicant
applied for and was approved, but
declined assistance related to such
major disasters that occurred in 2014,
2015, 2016, and 2017 from the Small
Business Administration under section
7(b) of the Small Business Act {15
1U.8.C. 636(b)).”

The 2019 DOB Natice also
implements requirements resulting from
recent amendments to section 312 of the
Stafford Act that only apply to CDBG—
MIT grantees receiving an allocation as
a result of disasters ocourring in 2016
and 2017, FEMA, the agency that
administers the Stafford Act, has
advised that pursuant to recent
amendments to Section 312 of the
Stafford Act in the DRRA, for disasters
ocourring between 2016 and 2021, a
loan is not a duplication of other forms
of financial assistance, provided that all
Federal assistance is used toward a loss
suffered as a result of a major disaster
or emergency. The most common source
of loans for physical and economic
disaster recovery losses and related
mitigation measures that have
historically constituted a duplication of
benefits are loans offered by the U.S.
Small Business Administration {SBA).
CDBG-MIT grantees receiving an
allocation as a result of & 2015 disaster
are not subject to the provisions of
DRRA.

V.A.25. Procurement. State grantees
must comply with the procurement
requirements at 24 CFR 570.489(g} and
evaluate the cost or price of the product
or service, State grantees shall establish
requirements for procurement policies
and procedures for local governments
and subrecipients based on full and
open competition consistent with the
requirements of 24 CFR 570.489(g), and
shall require an evaluation of the cost or
price of the product or service
(including professional services like
legal services or case management).
Additionally, if the State agency
designated as the administering agency
chooses to provide funding i another

State agency, the administering agency
may specify in its procurement policies
and procedures whether the agency
implementing the program must follow
the procurement policies and
procedures that the administering
agency is subject to, or whether the
agency must follow the same policies
and procedures to which other local
governments and subrecipients are
subject.

Lecal government grantees in direct
receipt of COBG-MIT funds must
comply with the specific applicable
procurement standards identified in 2
CFR 200,318 through 200,326 (subject to
2 CFR 200.110, as applicable).

HUD may request periodic updates
from any grantee that uses contractors.
A contractor is a third-party person or
organization from which the grantee
acquires goods or services through a
procurement process, consistent with
the procurement requirements in the
CDBG program regulations. HUD is
sstablishing an additional alternative
requirement for all contracts with
centractors used to provide discrete
services or deliverables only, as follows:

¢ The grantee (or procuring entity) is
required to clearly state the period of
performance or date of completion in all
contracts;

+ The graintee (or procuring entity)
must incorporate performence
requirements and liquidated damages
or, for administrative and consultant
contracts, penaliies, into each procured
contract, Contracts that describe work
performed by general management
consulting services need not adhere to
this requirement; and

» The grantee (or procuring entity)
may contract for administrative support
but may not delegate or contract to any
other party any inherently governmental
responsibilities related to management
of the grant, such as oversight, policy
development, monitoring, internal
auditing, and financial management.

Technical assistance resources for
procurement are available to grantees
gither through HUD staff or through
technical assistance providers engaged
by HUD or a grantee.

V.A.26. Timely distribution of funds.
The Appropriations Act, as amended,
requires that funds provided under the
Act be expended within two years of the
date that HUD cbligates funds to a
grantee and authorizes the Office of
Management and Budget (OMB]) to
provide a waiver of this requirement.
OMB has provided HUD with a waiver
of this two-year expenditure
requirement, HUD is also waiving the
provisions at 24 CFR 570,494 and 24
CFR 570.902 regarding timely
distribution and expenditure of funds

and establishing an alternative
requirement, providing that each
grantee must expend fifty percent of its
allocation of CDBG-MIT funds on
eligible activities within six years of
HUD's execution of the grant agreement
and one hundred percent of its
allocation within twelve years of HUD's
execution of the grant agreement absent
a waiver and alternative requirement as
requested by the grantee and approved
by HUD. A grantee request for a waiver
of an expenditure deadline must
document the grantee’s progress in the
fmplemenlation of the grant; outline the
long-term nature and complexity of the
mitigation programs and projects that
have yet to be fully implemented; and
propose an alternative deadline for the
expenditure of the funds.

V.A.27. Review of coniinuing capacity
fo carry out CDBG-funded activities in a
timely manner. If HUD determines that
the grantee has not carried out its
COBG-MIT activities and certifications
in accordance with the requirements for
CDBG-MIT funds, HUD will undertake
a further review to determine whether
or not the grantee has the continuing
capacity to carry out its activities in a
timely manner. In making the
determination, the Department will
consider the nature and extent of the
recipient’s performance deficiencies,
types of corrective actions the recipient
has undertaken, and the success or
likely success of such actions, and apply
the corrective and remedial actions
specified in section V.A.28. below.

V.A.28. Corrective and remedial
actions. To ensure compliance with the
requirements of the Appropriations Act
and to effactively administer CDBG—
MIT grants in a manner that facilitates
resilience, particularly the alternative
requirements permitting States to act
directly to carry out eligible activities,
HUD is waiving 42 11.5.C. 5304(e} to the
extent necessary to establish the
following alternative reguirement: HUD
may undertake corrective and remedial
actions for States in accordance with the
authorities applicable to entitlement
grantees in subpart O (inciuding
corrective and remedial actions in 24
CFR 570.910, 570.911, and 570.913) or
under subpart I of the CDBG regulations
at 24 CFR part 570, In response to a
deficiency, HUD may issue a warning
letter followad by a corrective action
plan that may include a management
plan which assigns responsibility for
further adminisiration of the grant to
specific entities or persons. Failure to
comply with a corrective action may
result in the termination, reduction or
limitation of payments to a grantee
receiving CDBG-MIT funds.
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V.A.29, Noncompliance and grant
conditions, Failure to implement a
CDBG-MIT grant in accordance with a
grantee’s approved financial
certification, the capacity and
implementation plan, the action plan, as
well as grant conditions established by
the Department or other applicable
requirements, shall constitute a
performance deficiency. To correct that
deficiency, the Department may exercise
any of the corrective and remedial
actions authorizad in subpart O of the
CDBG regulations (including corrective
and remedial actions in 24 CFR 570,910,
570,911, and 570.913) or under subpart
1 of the CDBG regulations at 24 CFR part
570. Grantees are advised that such
remedies may include suspension of
administrative funds as well as a
reduction of the grantes’s CDOBG-MIT
grant, its CDBG-DR grants, or its annual
CDBG grant.

The Department may also establish
special grant conditions for individual
CDBG-MIT grants to mitigate the risks
posed by the grantes, including risks
related to the grantee’s capacity to carry
out the spacific programs and projects
proposed in its action plan. These
conditions will be designed to provide
additional assurances that mitigation
programs are implemented in a manner
to prevent waste, fraud, and abuse and
that mitigation projects are effectively
operated and maintained,

V.A.30. Reduction, withdrawal, or
adjustment of a grant, or other
appropriate action.

Prior to a reduction, withdrawal, or
adjusiment of a CDBG-MIT grant, or
other actions taken pursuant to this
section, the recipient shall be notified of
the proposed action and be given an
oppertunity for an informal
consultation, Consistent with the
procedures described for CDBG-MIT
funds, the Department may adjust,
reduce, or withdraw the CDBG-MIT
grant or take other actions as
appropriate, except for funds that have
been expended for eligible, approved
activities,

V.A.31. Federal accessibility
requirements. Grantees are reminded
that the use of CDBG-MIT funds must
meet accessibility standards, including,
but not limited to, the Fair Housing Act,
Section 504 of the Rehabilitation Act,
and Titles II and III of the Americans
with Disabilities Act. Grantees should
review the Fair Housing Act
Acgessibility Guidelines at https://
www.hud.gov/program_offices/fair_
housing equal_opp/disabilities/fhefhag,
the Uniform Federal Accessibility
Standards (UFAS) at hitps://
www.hudexchange.info/resource/796/
ufus-accessibility-checklist/, and the

2010 ADA Standards. The HUD notice
on “Nondiscrimination on the Basis of
Disability in Federally Assisted
Programs and Activities,” 79 FR 28671
{May 23, 2014}, explains when HUD
recipients can use 2010 ADA Standards
with exceptions, as an alternative to
UFAS to comply with Section 504.
‘The following portion of the notice
details the waivers and alternative
requirements typically established in
CDBG-DR Federal Register notices,
modified as necessary to reflect the
distinct purpese of CDBG-MIT funds.
The Department continues to authorize
these modified waivers and alternative
requirements as this notice cannot
anticipate every type of mitigation
project that will be proposed by
grantees. These activity-based waivers
and alternative requirements are
intended to provide grantees with
continued flexibility in the design and
implementation of comprehensive
mitigation proprams and projects. A
program or project that mests these
criteria is eligible for mitigation funding
even when it also responds toa
remaining unmet recovery need arising
from a qualified disaster that served as
the basis for its CDBG-MIT allocation.

V.B. Housing and Related Floodplain
Issues

V.B.1. Housing-related eligibility
waivers. The broadening of eligible
activities under the HCDA is necessary
in the context of mitigation activities, to
address the current and future risks
arising from the disaster that qualified
grantees for COBG-MIT funds. As
described in section II of this notice, all
housing activities implemented with
CDBG-MIT funds must include
mitigation measures that address the
current and future disaster risks as
identified in the grantee's Mitigation
Needs Assessment,

Therefore, 42 U.5.C. 5505(a)(24)(A)
and (D) is waived to the extent
necessary to allow: (1) Homeownership
assistance for households earning up to
120 percent of the area median income;
and (2} down payment assistance for up
to 100 percent of the down payment.
While bomeownership assistance may
be provided to households earning up to
120 percent of the area median income,
only those funds used for households
with up to 80 percent of the area median
income may qualify as meeting the low-
and mederate-income person benefit
national objective.

In addition, 42 U.5.C. 5305{a) and 24
CFR 570.207(b)(3) is waived and
alternative requirements adopted 1o the
extent necessary to permit new housing
construction that addresses disaster
risks identified in the grantee's

Mitigation Needs Assessment and to
require the following construction
standards on structures constructed,
reconstructed, or rehabilitated with
CDBG-MIT Fands as part of activities
eligible under 42 U.5.C, 5305(a), All
references to “substantial damage’ and
“substantial improvement” shall be as
defined in 44 CFR 59.1 unless otherwise
noted.

V.B.1.a. Green building standard for
replacement and new consiruction of
residential housing. Grantees are
encouraged to meset the Green Building
Standard in this subparagraph for: (i)
All new construction of residential
buildings and (ii) all replacement of
substantially damaged residential
buildings. Replacement of residential
buildings may include reconstruction
{i.e., demolishing and rebuilding a
housing unit on the same lot in
substantially the same manner) and may
inchade changes to structural elements
such as flooring systems, columns, or
Ioad-bearing interior or exterior walls.

V.B.1.b. Implementation of green
huilding standard. For purposes of this
notice, the Green Building Standard
means that the grantee will consider
meeting one of the foliowing industry
recognized standards for all
construction covered by section V.B.1.a.
above through implementation of one or
more of the following programs: (i)
ENERGY STAR {Certified Homes and
Multifamily High-Rise), (ii) Enterprise
Green Communities, [iii) LEED (New
Construction, Homes, Midrise, Existing
Buildings Operations and Maintenance,
or Neighborhood Development), {iv)
ICC-700 National Green Building
Standard, {v) EPA Indoor AirPhus
{ENERGY STAR a prerequisite) or {vi)
any other equivalent comprehensive
green building program acceptable to
HUD. Grantees should identify, in each
project file, which Green Building

‘Standard will be used, if any, on any

huilding covered by section V.B.1.a
abave.

V.B.1.c. Standards for rehabilitation
of nonsubstantially damaged residential
buildings. For rehabilitation activities
undertaken to address risks identified in
the grantee’s Mitigation Needs
Assessment [other than that described
in V.B.1.a above) grantees are
encouraged to consider guidelines
specified in the HUD CPD Green
Building Retrofit Checklist, available at
https://www. hudexchange.info/
resource/3684/guidance-on-the-cpd-
green-building-checklist/, Grantees are
encouraged to incorporate these
guidelines on the rehabilitation work
undertaken, including the use of mold
resistant products when replacing
surfaces such as drywall. When older or
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obsolete products are replaced as part of
the rehabilitation work, it is encouraged
that rehabilitation use ENERGY STAR-
labeled, WaterSense-labeled, or Federal
Energy Management Program (FEMP}-
designated products and appliances. For
example, if the furnace, air conditioner,
windows, and appliances are replaced,
it is encouraged that the replacements
be ENERGY STAR-labeled or FEMP-
designated products; WaterSense-
labeled products (e.g., faucets, toilets,
showerheads) are recommended to be
used when water products are replaced.
Rehabilitated housing may also
implement measures recommended in a
Physical Condition Assessment (PCA) or
Green Physical Needs Assessment
(GPNA).

V.B.1.d. Elevation standards for new
construction, repuair of substantial
damage, or substantial inprovement.
The following elevation standards apply
to new censtruction, repair of
substantial damage, or substantial
improvement of structures to mitigate
risks identified in a grantee’s Mitigation
Needs Assessment, when those
structures are located in an area
delineated as a flood hazard area or
equivalent in FEMA's data source
identified in 24 CFR 55.2{b)(1). All
structures, defined at 44 CFR 59.1,
designed principally for residential use
and located in the 100-year (or 1 percent
annual chance) floodplain that receive
assistance for new construction, repair
of substantial damage, or substantial
improvement, as defined at 24 CFR
55.2{b}{10), must be elevated with the
lowest floor, including the basement, at
least two feet above the base flood
elevation. Alternatively, grantees may
choose to adopt the design flood
elevation standards of ASCE-24 if it
results in an elevation higher than two
feet above base flood elevation. Mixed-
use structures with no dwelling units
and no residents below two feet above
base flood elevation must be elevated or
floodproofed, in accordance with FEMA
floodproofing standards at 44 CFR
60,3{c){3){ii) or successor standard, up
to at least two feet above base flood
elevation.

All Critical Actions, as defined at 24
CFR 55.2(b}{3), within the 500-year (0.2
percent annual chance) floodplain must
be elevated or floodproofed (in
accordance with the FEMA standards)
to the higher of the 500-year floodplain
elevation or three feet above the 100-
year floodplain elevation. If the 500-year
floodplain is unavailable, and the
Critical Action is in the 100-year
floodplain, then the structure must be
elevated or fioedproofed at least three
feet above the 100-year floodplain
slevation. Critical Actions are defined as

an “‘activity for which even a slight
chance of flooding would be too great,
because such flooding might result in
loss of life, injury to persons or damage
to property.” For example, Critical
Actions include hospitals, nursing
homes, police stations, fire stations and
principal utility lines,

For glevation activities, grantegs are
reminded that the elevation of
structures must comply with all
applicable federal accessibility
standards outlined in section V.A.31.

Applicable State, local, and tribal
codes and standards for floodplain
management that exceed these
requirements, including elevation,
sethacks, and cumulative substantial
damage requirements, must be followed.

V.B.1.e. Broadband infrastructure in
housing. Any substantial rehabilitation,
as defined by 24 CFR 5.100, or new
construction of a building with more
than four rental units must include
instaliation of broadband infrastructure,
except where the grantee documents
that: fa) The location of the new
construction or substantial
rehabilitation makes installation of
broadband infrastructure infeasible; (b)
the cost of installing broadband
infrastructure would result in a
fundamental alteration in the nature of
its program or activity or in an undue
financial burden; or {c} the structure of
the housing to be substantially
rehabilitated makes installation of
broadband infrastructure infeasible,

V.B.2. Housing incentives in at-risk
communities. Incentive payments are
generally offered in addition to other
programs or funding {such as
insurance), to encourage households to
relocate in a suitable housing
development or an avea promoted by the
community’s comprehensive recovery
plan. For example, a grantee may offer
an incentive payment {possibly in
addition to a buyout payment) for
households that volunieer o relocate
outside of a fioodplain or to a lower-risk
area.

Therefore, 42 U,S.C. 5305(a) and
associated regulations are waived to the
extent necessary to allow the provision
of housing incentives. Each grantee
must maintain documentation, at least
at a programmatic level, describing how
the amount of assistance was
determined to be necessary and
reasonable, and the incentives must be
in accordance with the grantee’s
approved action plan and published
program design(s). This waiver does not
permit & comnpensation program.
Additionally, a grantee may require the
housing incentive to be used for a
particular purpose by the household
receiving the assistance,

In undertaking a large-scale migration
or relocation recovery effort that is
intended to move households out of
high-risk areas, the grantee must
consider how it can protect and sustain
the impacted community and its assets.
Grantees must also weigh the benefits
and costs, including anticipated
insurance costs, of redeveloping high-
risk areas that were impacted by a
disaster. Accordingly, grantees are
prohibited from offering incentives to
return households to disaster-impacted
floodplains.

‘When undertaking housing incentive
activities, to demonstrate that an
incentive meets the low- and moderate-
income housing national chjective and
the LMI national objective, grantees
must meet all requirements of the HCDA
and the criteria for the Low/Mod
Housing Incentive (LMHI) national
objectives for the use of housing
incentives as described in section V.B.5,
of this notice.

V.B.3, Limitation on emergency grant
payments—interim mortgage assistance.
42 U.5.C. 5305(a)(8), 24 CFR
570.207(b}4]}, and 24 CFR
1003.207(b)(4) are modified to the
extent necessary to extend interim
morigage assistance to qualified
individuals from 3 months to up to 20
months, Interim mortgage assistance is
typically used in conjunction with a
buyout program, or when the
rehabilitation or reconstruction to
enhance the resiliency of single-family
housing extends beyond 3 months,
during which mortgage payments may
be due but the home is uninhabitable.
Thus, this interim assistance will be
critical for many households facing
financial hardship during this period.
Grantees may use interim housing
mortgage assistance payments along
with rehabilitation/reconstruction
assistance to expedite mitigation
assistance to homeowners but must
establish performance milestones for the
rehabilitation/reconstruction that are to
be met by the homeowner to receive the
interim mortgage assistance payments,
A grantee using this alternative
requirement must document, in its
policies and procedures, how it will
determine the amount of assistance to
be provided is necessary and
reasonable.

V.B.4. Acquisition of real property;
flood and other buyouts, CDBG-MIT
grantees may carry out property
acquisition for a variety of purposes.
However, the term “buyouts” for
CDBG-MIT funds refers to acquisition
of properties located in a floodway or
floodplain that is intended to reduce
risk from future flooding or the
acquisition of properties in Disaster Risk
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Reduction Areas as designated by the
grantee and defined below. HUD is
providing alternative requirements for
consistency with the application of
ather Federal resources commonly used
for this type of activity.

Grantees are encouraged to use
buyouts strategically, as a means of
acquiring contiguous parcels of land for
uses compatible with open space,
recreational, natural floodplain
functions, other ecosystem restoration,
or wetlands management practices. To
the maximum extent practicable, a
grantee should avoid circumstances in
which parcels that could not be
acquired through a buyout remain
alongside parcels that have been
acquired through the grantee’s buyout
program, Grantees are reminded that
real property acquisition with CDBG—
MIT funding, including buyout, is
subject to the URA, including the real
property acquisitions requirements at 49
CFR part 24, subpart B, as modified at
section V.A.22.b. of this notice.

V.B.4.a. Clarification of "buyout” and
“real property acquisition’ activities,

Grantees that choose to undertake a
buyout program have the discretion to
determine the appropriate valuation
method, including paying sither pre-
disaster or post-disaster fair market
value {FMV). In most cases, a program
that provides pre-disaster FMV to
buyout applicants provides
compensation at an amount greater than
the post-disaster FMV. When the
purchase price exceeds the current
FMV, any CDBG-MIT funds in excess of
the FMV are considered assistance to
the seller, thus making the seller a
beneficiary of COBG-MIT assistance. If
the seller receives assistance as part of
the purchase price, this may have
implications for duplication of benefits
calculations or for demonstrating
national objective criteria, as discussed
below. However, a program that
provides post-disaster FMV to buyout
applicants merely provides the actual
value of the property; thus, the seller is
not considered a beneficiary of COBG—
DR assistance,

Regardless of purchase price, all
buyout activities are a type of
acquisition of real property (as
permitted by 42 U.8.C. 5305(a){1)).
However, only acquisitions that meet
the definition of a “buyout” are subject
to the post-acquisition land use
restrictions impoesed by this notice
(section V.B.4.b. below). The key factor
in determining whether the acquisition
is a buyout is whether the intent of the
purchase is to reduce risk of property
damage in a floodplain or a Disaster
Risk Reduction Area. To conduct a
buyout in & Disaster Risk Reduction

Area, the grantee must establish criteria
in its policies and procedures to
designate the area subject to the buyout,
pursuant to the following requirements;
(1) The hazard must have been caused
or exacerbated by the Presidentially
declared disaster for which the grantee
received its CDBG-MIT allocation; (2)
the hazard must be a predictable
environmental threat to the safety and
well-being of program beneficiaries, as
evidenced by best available data (e.g.
FEMA. Repetitive Loss Data) and
science; and (3} the Disaster Risk
Reduction Area must be clearly
delineated so that HUD and the public
may easily determine which properties
are located within the designated area.
Real property acquisitions, including
buyouts, undertaken with COBG-DR
and COBG-MIT funds {even if funds are
nsed only for acquisition costs other
than the purchase price) are generally
subject to the requirements in URA
regulations at 49 CFR part 24, subpart B,
unless they satisfy an exception at 49
CFR 24.101(b)(1}-(5). For acquiring
entities with eminent domain authority,
the most relevant exception is
commonly 46 CFR 24.101(b){1), which
requires that the acquisition satisfy a
four-part test, HUD is clarifying how the
four-part test applies to buyouts
conducted with CDBG-DR and CDBG—
MIT funds. With respect to the buyout
of properties, an “intended, planned, or
designated project area,” as referenced
at 49 CFR 24.101(b)(1}{ii), shall be an
area for which a clearly defined end use
has been determined at the time that the
property is acquired, in which all or
substantially ail of the properties within
the area must be acquired within an
established time period as determined
by the grantee or acquiring entity for the
project to move forward. Where moving
forward with a project does not depend
upon acquiring specific sites within
established timeframes for a clearly
defined end use, there is not an
“intended, planned or designated
project area.” To illustrate this point, a
grantee or acquiring entity’s buyout
would satisfy the criteria in 49 CFR
24.101{b){1){ii) with respect to the
acquisition of property in the following
examples: (1) A broad buyout eligibility
area is identified by the need to reduce
risk, but no specific property must be
acquired or (2) a clearly defined end nse
(i.e., more specific than the categories of
open space, recreational, or floodplain
and wetlands management practicos—
see V.B.4.b., below) has not been
determined at the time of acguisition.
Grantess are reminded that the
distinction betwsen buyouts and other
types of acquisitions is important,
because grantees may only redevelop an

acquired property if the property is not
acquired through a buyout program {i.e.,
the purpose of acquisition was
something other than risk reduction).
When properties are not acquired
through a buyout program, the purchase
price must be consistent with applicable
uniform cost principles (and the pre-
disaster FMV may not be used),

V.B.4.b. Buyout requirements:

(1) Any property acquired, accepted,
or from which a structure will be
removed pursuant to the project will be
dedicated and maintained in perpetuity
for a use that is compatible with open
space, recreational, or floodplain and
wetlands management practices.

(2) No new structure will be erected
on property acquired, accepted, or from
which a structure was removed under
the acquisition or relocation program
other than: (a) A public facility that is
open on all sides and functionally
related to a designated open space {e.g.,
a park, campground, or outdoor
recreation area); (b) a rest room; or (¢}

a flood comtrol structure, provided that
strugture does not reduce valley storage,
increase erosive velocities, or increase
flood heights on the epposite bank,
upstream, or downstream and that the
local floodplain manager approves, in
writing, before the commencement of
the construction of the structure.

{3) After receipt of the assistance,
with respect to any property acquired,
accepted, or from which a structure was
removed under the acquisition or
relocation program, no subsequent
application for additional disastex
assistance for any purpose or to repair
damage or make improvements of any
sort will ba made by the owner of the
buyout property (including subsequent
owners) to any Federal entity in
perpetuity.

The entity acquiring the property may
lease it to adjacent property owners or
other parties, including nonprofit land
conservation organizations, for
compatible uses in return for a
maintenance agreement. Although
Federal policy encourages leasing rather
than selling such property, the property
may also be sold.

In all cases, a deed restriction or
covenant running with the property
must require that the buyout property be
dedicated and maintained for
compatible uses in perpetuity.

(4) Grantees have the discretion to
determine an appropriate valuation
method (including the use of pre-flood
value or post-flood value as a basis for
property value), However, in using
CDBG—MIT funds for buyouts, the
grantee must uniformly apply the
valuation method it chooses.
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(5) All buyout activities must be
classified using the “buyoul” activity
type in the DRGR system.

(6} Any State grantee implementing a
buyout program or activity must consult
with affected local governments.

(7} When undertaking buyout
activities, to demonstrate that a buyout
meets the low- and moderate-incoms
housing national objective, grantess
must meet all requirements of the
HCDA, and applicable regulatory
criteria described below. Grantees are
encouraged to consult with HUD prior
to undertaking a buyout program with
the intent of using the low- and
moderats-income housing (LMH)
national objective. 42 U.5.C. 5305(c){3)
provides that any assisted activity that
involves the acquisition or
rehabilitation of property to provide
housing shall be considered to benefit
persons of low- and moderate-incoms
only to the extent such housing will,
upon completion, be occupied by such
persons. In addition, the State CDBG
regulations at 24 CFR 570.483(b)(3),
entitlement CDBG regulations at 24 CFR
570.208(a)(3), and Indian CDBG
regulations at 24 CFR 1003.208(c) apply
the LMH national objective to an
eligible activity carried out for the
purpose of providing or improving
permanent residential structures that,
upon completion, will be occupied by
low- and moderate-income households.
Therefore, a buyout program that merely
pays homeowners to leave their existing
homes does not result in a low- and
moderate-income household occupying
a residential structure and, thus, cannot
meet the requirements of the LMH
national objective. Buyout programs that
assist low- and moderate-income
persons can be structured in one of the
following ways:

(a) The buyout program combines the
acquisition of properties with another
direct benefit—Low- and Moderate-
Income housing activity, such as down
payment assistance—that results in
occupancy and otherwise meets the
applicable LMH national objective
criteria;

{b) The program meets the low- and
moderate-income area (LMA) benefit
criteria as defined for CDBG-MIT funds,
to demonstrate national objective
compliance, provided that the grantee
can document that the properties
acquired through buyouts wiil be used
in a way that benefits all of tha residents
in a particular area where at least 51
percent of the residents are low- and
moderate-income persons. When using
the area benefit approach, a grantee
must define the service area based on
the end use of the buyout properties; or

(c) The program meets the criteria for
the low- and moderate-income limited
clientele national objective (LMC) and
does not provide benefits that are
available to all residents of the area. A
buyout program couled meet the national
objective criteria for the limited
clientele national objective if it restricts
buyout program eligibility to
exclusively low- and moderate-income
persons, and the buyout provides an
actual benefit to the low- and moderate-
income sellers by providing pre-disaster
valuation uniformly to those who
participate in the program,

{d} The program meets the criteria for
the Low/NMod Buyout (LMB) or Low/
Mod Housing Incentive (LMHI) national
objectives for buyouts and the use of
housing incentives as authorized in the
Department’s August 7, 2017 Federal
Register notice at 82 FR 36825 and
described in section V.B.5. of this
notice,

V.B.4.c. Redevelopment of acquired
properties.

{1) A grantee may redevelop an
acquired property as part of a mitigation
activity if the property is not acguired
through a buyout program and the
purchase price is based on the
property’s post-disaster value,
consistent with applicable cost
principles (the pre-disaster value may
not be used). In addition to the purchase
price, grantees may opt to provide
relocation assistance or housing
incentives to the owner of a property
that will be redeveloped if the property
is purchased by a grantee or
subrecipient through voluntary
acquisition, and the owner's need for
additional assistance is documented.

(2) In carrying out acquisition
activities, grantess must ensure they are
in compliance with their long-term
redevelopment plans and hazard
mitigation plans,

V.B.5. Additional LMI national
objective criteria for buyouts and
housing incentives. For COBG-MIT
funds, HUD is continuing its
establishment of an alternative
requirement to clarify the criteria under
which buyout activities and housing
incentives can meet an LMI national
objective. Grantees authorized to use
housing incentives for CDBG-MIT funds
must follow guidelines outlined in
section V.B.2. of this notice. The CDBG
regulations limit activities that meet the
L.MI national objective to only the
activities meeting the four established
criteria in 24 CFR 570.208{a}{1) through
{4) and 570.483(b)(1) through (4). Prior
Federal Register notices have advised
grantees of the criteria under which a
buyout activity can meet an LMI
housing {LMH) national objective (80 FR

72102). Notwithstanding that guidance,
however, HUD has determined that
providing CDBG-MIT grantees with an
additional method to demonstrate how
buyouts and housing incentives can
assist LMI houssholds, beyond those
described in the previous notices, will
ensure that grantees and HUD can
account for and asssss the benefit that
CDBG—MIT assistance may have on LMI
hiouseholds when buyouts and housing
incentives are used in long term
recovery. Given the primary objective of
the HCDA to assist low- and moderate-
income persons, the Secretary has
determined that there is good cause to
establish an alternative requirement
under which CDBG-MIT grantees are
authorized to qualify the assistance
provided to LMI persons through
buyout and housing incentive programs.
This alternative requirement recognizes
that the benefits received by those
individuals that accept buyout and
housing incentive awards allow them to
move from areas that are likely to be
affected by future disasters.

In addition to the existing criteria at
24 CFR 570.208{a)(1)-{4) and
570.483(b)(1)-{(4), HUD is establishing
an alternative requirement to include
the two new LMI national objective
criteria for buyouts (LMB) and housing
incentives (LMHI) that benefit LM!
households that use CDBG-MIT funding
provided pursuant to CDBG-MIT
requirements.

For a buyout award or housing
incentive to meet the new LMB and
LMHI national objectives, grantess must
demonstrate the following;

(1) The CDBG-MIT funds have been
provided for an eligible activity that
benefits LMI households supporting
their move from high risk areas, The
following activities shall qualify under
this criterion, and must also meet the
eligibility criteria of the notices
governing the use of the CDBG-MIT
funds:

(a) Low/Mod buyout (LMB). When
CDBG-MIT funds are used for a buyout
award to acquire housing owned by a
qualifying LMI household, where the
award amount {(including opticnal
relocation assistance) is greater than the
post-disaster (current) fair market value
of that property.

(b) Low. M0(¥ housing incentive
(LMHI). When CDBG-MIT funds are
used for a housing incentive award, tied
to the voluntary buyout or other
voluntary acquisition of housing owned
by a qualifying LMI household, for
which the housing incentive is for the
purpose of moving outside of the
affected floodplain or to a lower-risk
area; or when the housing incentive is
for the purpose of providing or
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improving residential structures that,
upon completion, will be occupied by
an LMI household.

(2} Activities that mest the above
criteria will be considered to benefit low
and moderate-income persons unlass
there is substantial evidence to the
contrary, Any activities that meet the
newly established national objective
criteria described above will count
towards the calculation of a CDBG-MIT
grantee’s overall LMI benefit.

V.B.6. Alternative requirement for
housing rehabilitation—assisiance for
second homes. The Department is
instituting an alternative requirement to
the rehabilitation provisions at 42
U.8.C, 5305(a}(4]} as follows: Properties
that serve as second homes are not
eligible for rehabilitation assistance or
housing incentives provided through a
CDBG-MIT program. For CDBG-MIT
funds, a second home is defined asa
home that is not the primary residence
of the owner, a tenant, or any occupant
at the time of the storm or at the time
of application for assistance. Grantees
can verify a primary residence using a
variety of documentation including, but
not limited to, voter registration cards,
tax returns, homestead exemptions,
driver's licenses and rental agreements,

V.B.7, Flood insurance. Grantees,
recipients, and subrecipients must
implement procedures and mechanisms
to ensure that assisted property owners
comply with all flood insurance
requirements, including the purchase
and notification requirements described
belew, prior to providing assistance. For
additional information, please consult
with the field environmental officer in
the local HUD field office or review the
guidance on flood insurance
requirements on HUD's websile.

V.B.7.a. Flood insurance purchase
requirements. HUD does not prohibit
the use of COBG-MIT funds for existing
residential buildings in a Special Flood
Hazard Area (or 100-year floodplain).
However, Federal, State, local, and
tribal laws and regulations related to
both flood insurance and floodplain
management must be followed, as
applicable. With respect to flood
insurance, a HUD-assisted homeowner
of a property located in a Special Flood
Hazard Area must obtain and maintain
flood insurance in the amount and
duration prescribed by FEMA’s National
Flend Insurance Program. Section 102(a)
of the Flood Disaster Protection Act of
19732 {42 U1.5.C. 40124} mandates the
purchase of flood insurance protection
for HUD-assisted property within a
Special Flood Hazard Area, when HUD
assistance is used to finance acquisition
or consiruction, including
rehabilitation. HUD strongly

recommends the purchase of flood
insurance outsids of a Special Flood
Hazard Area for properties that have
been damaged by a floed, to better
protect property cwners from the
economic risks of future floods and
reduce dependence on Federal disaster
assistance in the future, but this is not
a requirement.

V.B.7.b. Federal assistance to owners
remaining in a floodplain.

(1) Section 582 of the National Flood
Insurance Reform Act of 1994, as
amended, (42 U.8.C. 5154a) prohibits
flood disaster assistance in certain
circurnstances. In general, it provides
that no Federal disaster relief assistance
made available in a flood disaster area
may be used to make a payment
{including any loan assistance payment)
to a person for “repair, replacement, or
restoration” for damage to any personal,
residential, or commercial property if
that person at any time has recejved
Federal flood disaster assistance that
was conditioned on the person first
having obtained flood insurance under
applicable Federal law and the persen
has subsequently failed to obtain and
maintain flood insurance as required
under applicable Federal law on such
property. This means that a grantee may
not provide CDBG-MIT assistance for
the repair, replacement, or restoration of
a property to a person who has failed to
meet this requirement and must
implement a process to check and
monitor for compliance.

(2) The Department is instituting an
alternative requirement to 42 U.8.C,
5305(a}(4) as follows: Grantees receiving
CDBG-MIT funds are prehibited from
providing CDBG-MIT assistance for the
rehabilitation/reconstruction of a house,
if (a) the combined housshold income is
greater than 120 percent AMI or the
national median, (b) the property was
located in a floodplain at the time of the
disaster, and (c) the property owner did
not maintain flood insurance on the
damaged property, even when the
property owner was not required to
obtain and maintain such insurance.
When a homeowner located in the
floodplain allows their flood insurance
policy 1o lapse, it is assumed that the
homeowner is unable to afford
insurance and/or is accepting
responsibility for future flood damage to
the home. HUD is establishing this
alternative requirement to ensure that
adequate recovery resources are
available to assist lower income
homeowners who reside in a floodplain
but who are unlikely to be able to afford
flood insurance. Higher income
homeowners who reside in a floodplain,
but who failed to secure or decided to
not maintain their flood insurance,

should not be assisted at the expense of
those lower income households.
Therefore, a grantes may only provide
assistance for the rehabilitation or
reconstruction of a house located in a
floodplain if: (a) The homeowner had
flood insurance at the time of the
qualifying disaster and still has unmet
recovery needs; or (b) the household
earns less than the greater of 120
percent AMI or the national median and
has unmet recovery needs.

(3) Section 582 also imposes a
responsibility on a grantee that receives
CDBG-MIT funds or that designates
annually appropriated CDBG funds for
disaster recovery. That respensibility is
to inform property owners receiving
assistance that triggers the flood
insurance purchase requirement that
they have a statutory responsibility to
notify any transferee of the requirement
to obtain and maintain flood insurance
in writing and to maintain such written
notification in the documents
evidencing the transfer of the property,
and that the transferring owner may be
liable if he or she fails to do so, These
requirements are enumerated at http://
uscode.house.gov/
view.xhtmlfreg=granuleid:U.5.C.-
prelim-title42-
sectionf154asnum=0&edition=prelim.

V.C. Infrastructure and Other
Nonresidential Structures

V.C.1, Elevation of nonresidential
structures, Nonresidential structures
must be elevated to the standards
described in this paragraph or
floodpreefed, in accordance with FEMA
floodproofing standards at 44 CFR
60.3(c)(3)(ii) or successor standard, up
to at least two feet above the 100-year
(or 1 percent annual chance} floodplain
and may include using structural or
nenstructural methods to reduce or
prevent damage; or, designing it to
adapt to, withstand and rapidly recover
flood a flood event. All Critical Actions,
as defined at 24 CFR 55.2(b)(3), within
the 500-year (or 0.2 percent annuai
chance) floodplain must be elevated or
floodpreofed (in accordance with the
FEMA standards) to the higher of the
500-year floodplain elevation or three
feet above the 100-year floadplain
elevation. If the 500-year floodplain or
elevation is unavailable, and the Critical
Action is in the 100-year floodplain,
then the structure must be elevated or
floodproofed at least three feet above the
100-year floodplain elevation. Critical
Actions are defined as an “activity for
which even a slight chance of flooding
would be too great, because such
flooding might result in loss of life,
injury to persons or damage to
property.” For example, Critical Actions
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include hospitals, nursing homes, police
stations, fire staiions and principal
utility lines. Grantees are reminded that
the elevation of structures must comply
with all applicable federal accessibility
standards outlined in section V.A.31.
Non-structural infrastructure must be
resilient to flooding. The vertical flood
elevation establishes the level to which
a facility must be resilient. This may
include using structural or
nonstructural methods to reduce or
prevent damage; or, designing it to
withstand and rapidly recover from a
flood event. In selecting the appropriate
resilience approach, grantees should
consider several factors such as flood
depth, velocity, rate of rise of
floodwater, duration of floodwater,
erosion, subsidence, the function or use
and tyﬂ)e of facility, and other factors.
Applicable State, local, and tribal
codes and standards for floodplain
management that exceed these
requirements, including elevation,
setbacks, and comulative substantial
damage requirements, will be followed.
V.C.2. Requirements for flood control
structures, Grantees that use CDBG-MIT
funds to assist flood control structures
(i.e., dams and levees) are prohibited
from using CDBG-MIT funds to enlarge
a dam or levee beyond the original
footprint of the structure that existed
prior to the disaster event. Grantees that
use CDBG-MIT funds for levees and
dams are required to: {1) Register and
maintain entries regarding such
structures with the U.S. Army Corps of
Engineers National Levee Database or
National Inventory of Dams; (2) ensure
that the structure is admitted in the U.S,
Army Corps of Engineers Public Law
84-99 Rehabilitation Program
{Rehabilitation Assistance for Non-
Tederal Flood Control Projects); (3)
ensure the structure is accredited under
the FEMA National Flood Insurance
Program; (4) enter into the DRGR system
the exact location of the structure and
the area served and protected by the
structure; and {5) maintain file
documentation dermnonstrating that the
grantee has conducted a risk assessment
prior to funding the flood control
structure and documentation that the
investment includes risk reduction
measures, CDBG-MIT funds may be
used on the construction or demolition
of a dam, levee or ather flood control
structure provided that construction or
demolition shall be demonstrated to be
an eligible mitigation activity pursuant
to the requirements of this notice.
Rehabilitation of dams, levees or flood
control structures are also eligible,
provided that the rehabilitation is
demonstrated 1o be an eligible
mitigation activity and for dams and

levees, that the rehabilitation may not
exceed the original footprint of the
structurs as provided herein.

V.C.3. Waiver and alternative
requirement fo permit certain
improvements on private lands. The
Department recognizes that in order to
achieve broad based and regional
mitigation outcomes, it may be
necessary to fund certain improvements
on private lands that will yield publie
mitigation benefits. For instance, a
grantee may seek to fund improvements
and implement stormwater management
practices on mostly privately-owned
land to prevent or minimize the impact
of downstream flooding. Under the
Department’s regulations and the
HCDA, however, not all of these
activities may be eligible under section
105{a)(2) of the BCDA, which permits
the acquisiticn, construction,
reconstruction, or installation of public
works, facilities, and site or other
improvements. However, HUD
recognizes that these improvements and
management practices to be installed or
applied on private lands can provide
public benefits that are similar to the
public benefits derived from public
works, facilities, and other
improvements generally eligible under
section 105{(a}{2). Accordingly, the
Department is establishing a waiver and
alternative requirement to expand
section 105{a){2) of the HCDA and to
waive the provisions of 24 CFR
570.201{c) and 24 CFR 570.202(a)(1) to
the extent necessary to permit CDBG—
MIT grantees to carry out activities that
provide for improvements on private
lands that ean be demonstrated to have
a measurable public mitigation benefit,
This eligible activity includes the
expenditure of COBG-MIT funds for
actions necessary to obtain mandatory
environmental permits (if approved by
the permitting agency). CDBG-MIT
grantees must demonstrate at a program
level that such payments are necessary
and reasonable and are required to
secure the permits needed to implement
its CDBG-MIT project.

V.C.4. Prohibiting assistance to
private utilities. Funds made available
under this nolice may not be used to
assist privately-owned utilities. A
GDBG-MIT grantee that prioritizes a
mitigation project where assistance to a
privately-owned utility is necessary,
may request a waiver of this prohibition.

V.C.5. Prohibition on emergency
response services. CDBG-MIT funds
shall not be used for programs and
projects to provide emergency response
services, Emergency response services
shall mean those services that are
carried out in the immediate response to
a disaster or other emergency in order

to limit the loss of life and darmage to
assets by State and local governmental
and nongovernmental emergency public
safety, fire, law enforcement, emergency
response, emergency medical (including
hospital emergency facilities), and
related personnel, agencies, and
authorities. However, COBG-MIT funds
may be used for mitigation activities to
enhance the resilience of facilities used
to pravide emergency response services,
provided that such assistancae is not
used for buildings for the general
conduct of government as defined at 24
CFR 570.3.

V.D. Economic Development

V.D.1. National objective
documentation for economic
development activities. 24 CFR
570.483(b)(4)(1), 24 CFR 570.506(b)(5),
and 24 CFR 1003.208(d) are waived to
allow the grantees receiving CDBG-MIT
funds to identily the low~ and moderate-
income jobs benefit by documenting, for
each person employed, the name of the
business, type of job, and the annual
wages or salary of the job, HUD will
consider the person income-qualified if
the annual wages or salary of the job is
at or under the HUD-established income
limit for a one-person family. This
method replaces the standard CDBG
requirement-—in which grantees must
review the annual wages or salary of a
job in comparison to the person’s total
household income and size {i.e., the
number of persons). Thus, it streamlines
the documentation proecess because it
allows the collection of wage data for
each position created or retained from
the assisted businesses, rather than from
each individual household.

V.D.2. Public benefit for certain
economic development activities. The
public benefit provisions set standards
for individual economic development
activities (such as a single loan to a
business) and for economic
development activities in the aggregate.
Currently, public benefit standards limit
the amount of CDBG assistance per job
retained or created, or the amount of
CIIBUG assistance per low- and moderate-
income person to which goods or
services are provided by the activity.
These dollar thresholds were set tweo
decades ago and can impede recovery
by limiting the amount of assistance the
grantee may provide to a critical
activity.

This notice waives the public benefit
standards at 42 U.S.C, 5305({e)(3), 24
CFR 570.482(f), 24 CFR 570.200(b) and
{d), and 24 CFR 1003.302(c) for only
those economic development activities
designed to create or retain jobs or
businesses (including, but not limited
to, long-term, short-term, and
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infrastructure projects). However,
grantees shall collect and maintain
documentation in the project file on the
creation and retention of total jobs; the
number of jobs within certain salary
ranges; the average amount of assistance
provided per job, by activity or program;
and the types of jobs. Additionally,
grantees shall report the total number of
jobs created and retained and the
applicable national objective in the
DRGR system. Paragraph {g) of 24 CFR
570,482 is also waived to the extent
these provisions ars related to public
benefit,

V.D.3. Clarifying nole on Section 3
resident eligibility and documenfation
requirements. The definition of “low-
income persons” in 12 U.8.C. 1701u and
24 CFR 135.5 is the basis for eligibility
as a section 3 resident. A section 3
resident means; (1) A public housing
resident; or (2) an individual who
resides in the metropelitan area or
nonmetropolitan county in which the
section 3 covered assistance is
expended, and who is: (i) A low-income
person or {ii} a very-low-income person.
Grantees should determine that an
individual is eligible to be considered a
section 3 resident if the annual wages or
salary of the person are at, or under, the
HUD-sstablished income limit for a one-
person family for the jurisdiction—
which is eighty percent of the median
income for the area. This authority does
not impact other section 3 resident
eligibility requiremnents in 24 CFR 135.5.
All direct recipients of CDBG-MIT
funding must submit form HUD-60002
annually through the Section 3
Performance Evaluation and Registry
System (SPEARS) which can be found
on HUDY's website: https://
www. hud.gov/program_offices/fair_
housing equal opp/section3/section3/
spears.

V.D.4. Waiver and modification of the
job relocation clause o permit
assistance to help a business return.
CDBG requirements prevent program
participants from providing assistance
to a business to relocate from one labor
market area to another if the relocation
is likely to result in a significant loss of
jobs in the labor market from which the
business moved. This prohibition can be
a critical barrier to reestablishing and
rebuilding a displaced employment base
after a major disaster. Therefore, 42
1J.5.C, 5305(h), 24 CFR 570.210, 24 CFR
570,482, and 24 CFR 1003.209 are
waived to allow a grantee to provide
assistance to any business that was
operating in the disaster-declared labor
market area before the incident date of
the applicable disaster and has since
moved, in whole or in part, from the
affected area to another Slate or to a

labor market area within the same State
to continue business,

V.D.5. Prioritizing small businesses.
To target assistance to small businesses,
the Department is instituting an
alternative requirement to the
provisions at 42 U.5.C. 5305(a} to
require grantees to prioritize assisting
businessas that meet the definition of a
small business as defined by SBA at 13
CIR part 121 or, for businesses engaged
in “farming operations” as defined at 7
CFR 1400.3, and that meet the United
States Department of Agriculture Farm
Service Agency (FSA), criteria that are
described at 7 CFR 1400.500, which are
used by the FSA to determine eligibility
for certain assistance programs, HUD
advises grantees to pursue sources of
assistance other than COBG-MIT funds
in order to address needs arising from
crop loss or other agricultural losses
attributable to the disaster.

V.D.6. Underwriting. Notwithstanding
section 105(e}(1) of the HCDA, no
CDBG-MIT funds may be provided toa
for-profit entity for an economic
development project under section
105(a)(17) unless such project has been
evaluated and selected in accordance
with guidelines developed by HUD
pursuant to section 105{e)(2) for
evaluating and selecting economic
development projects. States and their
subrecipients are required to comply
with the underwriting guidelines in
Appendix A to 24 CFR part 570 if they
are using grant funds to provide
assistance to a for-profit entity for an
economic development project under
section 105(a)(17) of the HCDA, The
underwriting guidelines are found at
Appendix A of Part 570, hittps://
www.ecfr.gov/cgi-bin/text-
idx7SID=88dced3d530ad
9fd8ab91268dd829f1e
&me=truefnode=ap24.3.570
1913.a6rgn=div9,

V.D.7. Limitation on use of funds for
eminent domain. No CDBG-MIT funds
may be used to support any Federal,
State, or local projects that seek to use
the power of eminent domain, unless
eminent domain is employed only fora
public use. For purposes of this
paragraph, public use shall not be
construed to inchude economic
development that primarily benefits
private entities. Any use of funds for
mass transif, railroad, airport, seaport or
highway projects, as well as utility
projects which benefit or serve the
general public (inchuding energy-
related, communication-related, water
related and wastewater-related
infrastructure), other structures
designated for use by the general public
or which have other common-carrier or
public-utility functions that serve the

general public and are subject to
regulation and oversight by the
government, and projects for the
removal of an immediate threat to
public health and safety or brownfields
as defined in the Small Business
Liability Relief and Brownfields
Revitalization Act [Pub, L. 107-118}
shall be considered a public use for
purposes of eminent domain.

VI Certifications and Collection of
Information

V1.1, Certifications waiver and
alternative requirement, 24 CFR 91.225
and 91,325 are waived. Each grantee
receiving a direct allocation of CDBG—
MIT funds must make the following
vertifications with its action plan:

a. The grantee certifies that it has in
effect and is following a residential anti-
displacement and relocation assistance
plan in connection with any activity
assisted with CDBG-MIT funding,

b. The grantee certifies its compliance
with restrictions on lobbying required
by 24 CFR part 87, togethor with
disclosure forms, if required by part 87,

c. The grantee certifies that the action
plan is authorized under State and local
law (as applicable) and that the grantee,
and any entity or entities designated by
the grantee, and any contractor,
subrecipient, or designated public
agency carrying out an activity with
CDBG-MIT funds, possess(es) the legal
anthority to carry out the program for
which it is seeking funding, in
accordance with applicable HUD
regulations and this notice, The grantee
certifies that activities to be undertaken
with CDBG-MIT funds are consistent
with its action plan.

d. The grantee certifies that it will
comply with the acquisition and
relocation requirements of the URA, as
amended, and implementing regulations
at 44 CFR part 24, except where waivers
ar alternative requirements are provided
for CDBG-MIT funds.

e. The grantee certifies that it will
comply with section 3 of the Housing
and Urban Development Act of 1968 (12
U.S.C. 1701u) and implementing
regulations at 24 CFR part 135.

. The prantee certifies that it is
following a detailed citizen
participation plan that satisfies the
requirements of 24 CFR 91.115 or
91.105 {except as provided for in notices
providing waivers and allernative
requirements for this grant). Also, each
local government receiving assistance
from a State grantee must follow a
detailed citizen participation plan that
satisfies the requirements of 24 CFR
570.486 {except as provided for in
notices providing waivers and
alternative requirements for this grant).
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g. State grantee certifies that it has
consulted with affected local
governments in counties designated in
covered major disaster declarations in
the non-entitlement, entitlement, and
Iribal areas of the State in determining
the uses of funds, including the method
of distribution of funding, or activities
carried out divectly by the State,

h. The grantee certifies that it is
complying with each of the following
criteria;

{1} Funds will be used solely for
necessary expenses related to mitigation
activities, as applicable, in the most
impacted and distressed areas for which
the President declared a major disaster
in 2015, 2016, or 2017 pursuant to the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act of 1974 (42
U.S.C. 5121 ef seq.}.

{2) With respect to activities expected
to be assisted with CDBG-MIT funds,
the relevant action plan has been
developed to give priority to activities
that will benefit low- and moderate-
income families.

(3) The aggregate use of CDBG-MIT
funds shall principally benefit low- and
moderate-income families in a manner
that ensures that at least 50 percent (or
another percentage permitted by HUD in
a waiver published in an applicable
Federal Register notice) of the CDBG—
MIT grant amount is expended for
activities that benefit such persons,

{4) The grantee will not attempt to
recover any capital costs of public
improvements assisted with CDBG-MIT
funds by assessing any amount against
properties owned and occupied by
persons of low- and moderate-income,
including any fee charged or assessment
made as a condition of obtaining access
to such public improvements, unless: (a)
CDBG-MIT funds are used to pay the
proportion of such fee or assessment
that relates to the capital costs of such
public improvements that are financed
from revenue sources other than under
this title; or (b) for purposes of assessing
any amount against properties owned
and occupied by persons of moderate
income, the grantee certifies to the
Secratary that it lacks sufficient CDBG
funds (in any form} to comply with the
reguirements of clause {a).

1. The grantee certifies that the grant
will be conducied and administered in
conformity with title VI of the Civil
Rights Act of 1964 (42 U.5.C. 20004d),
the Fair Housing Act (42 U.8.C, 3601—
3619), and implementing regulations,
and that it will affirmatively further fair
housing.

j. The grantee certifies that it has
adopted and is enforcing the following
policies, and, in addition, must certify
that they will require local governments

that receive grant funds to certify that
they have adopted and are enforcing:

(1) A policy prohibiting the use of
excessive force by law enforcement
agencies within its jurisdiction against
any individuals engaged in nonviolent
civil rights demonstrations; and

{2} A policy of enforcing applicable
State and local laws against physically
barring entrance to or exit from a facility
or lacation that is the subject of such
nonviolent civil rights demonstrations
within its jurisdiction.

k. The grantee certifies that it (and
any subrecipient or administering
entity) currently has or will develop and
maintain the capacity to carry out
mitigation activities, as applicable, in a
timely manner and that the grantee has
reviewed the respective requirements of
this notice. The grantee certifies to the
accuracy of its Public Law 115-56
Financial Management and Grant
Compliance certification checklist, or
other recent certification submission, if
approved by HUD, and related
supporting documentation referenced at
section V.A.1.a of this notice and its
implementation plan and capacity
assessment and related submissions to
HUD referenced at section V.A.1.b,

1. The graniee certifies that it
considered the following resources in
the preparation of its action plan, as
appropriate: FEMA Local Mitigation
Planning Handbook: https://
www.fema.gov/media-library-data/
20130726-1910-25045-9160/fema_loval |
initigation_handbook.pdf; DHS Office of
Infrastructure Protection: hifps://
www.dhs.gov/sites/default/files/
publications/ip-fact-sheet-508.pdf;
National Association of Counties,
Improving Lifelines (2014): hitps://
www.naco.org/sites/default/files/
documents/NACoe_ResilientCounties_
Lifelines_Novz2014.pdf; the National
Interagency Coordination Center (NICC)
for coordinating the mobilization of
resources for wildland fire: hftps://
www.nifc.gov/nice/); the U.S. Forest
Service’s resources around wildland fire
{https://www.fs.fed.us/managing-land/
fire}; and HUD's CPD Mapping tool:
https://egis.hud.gov/cpdmaps/,

m, The grantee cextifies that it will not
use CDBG-MIT funds for any activity in
an area identified as flood prone for
land use or hazard mitigation planning
purposes by the State, local, or tribal
government or delineated as a Special
Flood Hazard Area (or 100-year
floodplain) in FEMA's most current
flood advisory maps, unless it also
ensures that the action is designed or
modified to minimize harm to or within
the floodplain, in accordance with
Executive Order 11988 and 24 CFR part
55. The relevant data sourcs for this

provision is the State, local, and tribal
government land use regulations and
hazard mitigation plans and the latest-
issued FEMA data or guidance, which
includes advisory data (such as
Advisory Base Flood Elevations) or
preliminary and final Fiood Insurance
Rate Maps.

n. The grantee certifies that its
activities concerning lead-based paint
will comply with the requirements of 24
CFR part 35, subparts A, B, ], K, and R,

o. The grantee certifies that it will
comply with environmental
requirements at 24 CFR part 58,

p. The grantee certifies that it will
comply with applicable laws.

Warning: Any person who knowingly
makes a false claim or statement to HUD
may be subject to civil or criminal
penalties under 18 U.S.C. 287, 1001 and
31 U.8.C. 3728.

VIL Duration of Funding

This notice requires each grantee to
expend fifty percent of its CDBG-MIT
grant on eligible activities within six
years of HUD's execution of the grant
agreement and one hundred percent of
its grant within twelve years of HUD's
execution of the agreement abgent a
waiver and alternative requirement as
requested by the grantee and approved
by HUD.

VIIL Catalog of Federal Domestic
Assistance

The Catalog of Federal Domestic
Assistance numbers for the grants under
this notice are as follows: 14.218 for
Entitlement CDBG grantees and 14.228
for State CDBG grantees.

IX. Finding of No Significant Impact

A Finding of No Significant Impact
(FONSI) with respact to the
environment has been made in
accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.5.C.
4332(2)(C)). The FONSI is available for
public inspection between 8 a.m. and 5
p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW, Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, an advance
appointment to review the docket file
must be scheduted by calling the
Regulations Division at 202—-708-3055
{this is not a toll-free number). Hearing-
or speech-impaired individuals may
access this number through TTY by
calling the Federal Relay Service at 800
877-8339 (this is a toll-free number},
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Dated: August 23, 2019,
Be¢njamin Carson, Sr.,
Secretary.
[FR Doc. 201918607 Filed B—29-19; 8:45 am)
BILLING CODE 4210-67-P



